OFFICE OF THE CONTRACTOR-GENERAL OF
JAMAICA

Report of Special Investigation

Concerning the Allegation of the Award of Contractsto be Performed in the North
East St. Catherine Constituency by the National Wdts Agency (NWA) and Rural
Agricultural Development Authority (RADA)

Ministry of Transport and Works and the Ministry of Agriculture and Fisheries

N.E. St. Catherine Office of the Contractor-Gemhera 2009 July
Investigation Page 1 of 30



INTRODUCTION

The Office of the Contractor-General (OCG), aciimgbehalf of the Contractor General,
and pursuant, particularly, to Sections 4, 15, Hadf the Contractor General Act (1983),
commenced an Investigation into the allegationsceoning the award of certain
contracts by the National Works Agency (NWA) ande thRural Agricultural
Development Authority (RADA) in the North East Satherine Constituency.

The referenced Investigation was commenced on 2008 15 and was guided, in part,
by the receipt of a letter, which was dated 2008112, from the People’s National Party
(PNP). The letter from the PNP was received byQl& on 2009 July 15.

The referenced letter was addressed to Bishop HBtaig the Political Ombudsman and

was copied to the Contractor General.

One of the issues which was raised in the lettemfrthe PNP related to the
“...procurement of contractual services by the NWA &ADA within the last several
weeks...”and the confirmation of whether or not the s&drvices” were “properly

procured”.

Having regard to the content of the letter, the O@§ponded in writing to Mrs. Angela
Brown-Burke, the signatory of the letter and thePPMice President and Campaign
Manager for the North-East St. Catherine By-Eletgtan 2009 June 15.

The OCG's letter was also copied and sent via éaBishop Herro Blair, the Political

Ombudsman. The full text of the OCG's letter isrogfuced hereunder as follows:
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“June 15, 2009

Mrs. Angela Brown-Burfke

Vice President and Campaign Manager — NE St. Catherine By-Election
People’s National Party

Peaple’s National Party Headguarters

89 Old Hope Road

Kingston 6

Dear Mrs. Brown-Burke:

Re: Concerns Regarding the Comingling of State Funds with Political Campaioning in North East (NE) St
Catherine

We write with reference to your letter of the 127 instant, in the captioned regard, which was directed to Bishop Herro
Blair, the Political Ombudsman. Y our letter, which was copied to the Office of the Contractor General (OCG), was
Saxed to and received by the OCG at 9:29 AM this morning.

You have raised a number of issues in your letter for address. One of the issues relates to the ‘procurement of
contractual services by the NW.A and RADA within the last several weeks” to confirm whether or not the said

“services” were “properly procured”.

In keeping with its mandate under Section 4 (1) of the Contractor General Act, this will advise that the OCG will
take the requisite steps to ascertain the following:

1. The material particulars of any Government contracts which may have been awarded by the NW.A and

RADA for the procurement of works to be performed in NE St. Catherine or for the supply of services or
goods therein;

2. Whether such contracts were awarded in compliance with the provisions of the Contractor General Act and
applicable Government procurement procedures;
The OCG’s enquiry will be confined to contracts which were awarded between Jannary 1 and June 12, 2009.
By way of copy of this letter to the Political Ombudsman, I will so adyise.

Respectfully yours,

Greg Christie

Greg Christie
Contractor General

Copy:  Bishop Herro Blair, Political Ombudsman”

N.E. St. Catherine Office of the Contractor-Gemhera 2009 July
Investigation Page 3 of 30



Consequently, by way of letters which were dated920une 16, written OCG statutory

requisitions were directed to the following persons

1. Dr. Alwin Hales, Permanent Secretary, Ministry oafisport and Works and the
Government Accounting Officer for the National Weukgency (NWA);

2. Mr. Donovan Stanberry, Permanent Secretary, Miisif Agriculture and
Fisheries and the Government Accounting Officer loe Rural Agricultural
Development Authority (RADA).

The written requisitions required that the OCG lenished,inter alia, with full
particulars of all contracts which had been awarbigdthe National Works Agency
(NWA) and the Rural Agricultural Development Authigr(RADA) to any Contractor
during the period of 2009 January 1 to 2009 Junevh2re any such contract was and/or

is to be performed primarily in the North EastGatherine Constituency.

The written requisitions were issueidier alia, pursuant to Sections 2 and 7 of the
Voluntary Declarations Act and Section 8 of the jirgr Act and required that
respondents provide accurate and truthful respottsése OCG, and have same sworn

before a Justice of the Peace.

The OCG considered the referenced procedure toebessary in order to secure the
integrity and evidentiary cogency of the informativhich was to be elicited from
respondents. The implications of the subject remoénts also served to place significant
gravity upon the responses as well as upon theostipgp documents which were
required to be provided by the respondents.
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FINDINGS

Response from RADA

The sworn and written response of the Chief Exgeufifficer of RADA, Mr. Al Powell,
which was dated 2009 July 27, revealed that twdraots weré€'...carried out in N.E.
St. Catherine during the period in question, vafuatotal of $3,085,000.00...”

The letter from Mr. Al Powell, also indicated that:

“It should be mentioned that although we have gooesibility to ensure that
farm roads are properly maintained to support agharal production, RADA
does not have the technical competence to dealra@tl contracts and repairs.
The practice is to ask the National Works Agendy& or the Parish Council to

deal with the road repairs.

Usually we would advance funds to the Parish Cdupnci NWA with the
understanding that they would undertake the procanet process and carry out
the work consistent with Government procurementejines. Bills are then

returned to the office in order to clear the remmitte.”

By way of a Microsoft Excel Spreadsheet, which walsmitted to the OCG, under cover
of the letter from Mr. Al Powell, it was indicatéldat three (3) contracts were reported as
having been awarded by RADA and/or by the St. GataeParish Council, for and on
behalf of RADA, during the period of 2009 January 2009 June 12.

The aggregated value of the three (3) works cotgtrachich were awarded by RADA
and/or by the St. Catherine Parish Council, for andehalf of RADA, and as reported
to the OCG, was J$3,085,000.
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In each instance, the contracts were awarded ubmdsole Source Methodology and
were all below the J$3 million threshold. Consedlyenaccording to the Revised
Handbook of Public Sector Procurement Procedulhescontract awards did not require

prior written approval from the National Contra€emmission (NCC).

The summary particulars of the three (3) contratteh were awarded by RADA and/or
by the St. Catherine Parish Council, for and oralfedf RADA, are as follows:

1. “Repair of Area Extension Office at Pear Tree Grbwe awarded on 2009
February 23, in the sum of J$85,000.00;

2. "Road Restoration- Johncrow Spring to Top Mountai€@leaning and surface” —
awarded on 2009 May 15, in the sum of J$509,900.00

3. “Road Restoration- Johncrow Spring to Top Mounta@iomplete repairs”—
awarded on 2009 May 21 in the sum of J$2,490,100.00

In a Report to Mr. Al Powell, the Chief ExecutivéfiCer of RADA, from Mr. Everton
Ricketts, the Assistant Superintendent, Road andk®yd&st. Catherine Parish Council,
which was dated 2009 June 27, regardingWerk carried out on the Johncrow Spring

to Top Mountain Farm Roadit was revealed that:

“The total amount spent on this road was threeiolldollars ($ 3,000,000.00)...

The method of selecting the contractor for thisjgerbwas done bgole Sourcing This
method was chosen to expedite the repairs to tasl which was heavily scoured in
many areas. This condition made it difficult tovease and had to be remedied in the

shortest possible time"”

All three (3) contracts were fully executed and pteted by 2009 June 5 and the
relevant Contractors were found to have been dedystered with the NCC at the time

that the contracts were awardefle¢ Table 1 on Page 16

! Report from Mr. Everton Ricketts to Mr. Al Powedl: Work carried out on the Johncrow Spring to Top
Mountain Farm Road.
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It must be noted that Section S-2040 (D) and (E}hef Revised Handbook of Public
Sector Procurement Procedures, provides as follows:

“‘D. SOLE SOURCE

Sole Source means there is only one provider opdntcular good, service or work.
Use of this method may be justified when:

i.  The procurement is of a “sensitive” nature.

A procuring entity receives an unsolicited propogalat it considers

meritorious.

iii. A particular supplier or contractor has exclusivights in respect of goods,

services or work.

iv.  Standardizing equipment available only from a sngloprietary source; i.e.
the procuring entity has procured goods, equipmantechnology from a
supplier or contractor and additional supply must procured from that

supplier or contractor for reason of standardizatifollow-on procurement).

v. For the purposes of research, experiment, studyevelopment.

E. DIRECT CONTRACTING

Direct contracting means only one contractor isied to participate. Use of this method

may be justified when:

i.  Inresponse to a catastrophic event, making it expcal to use other methods of
procurement because of the time involved in ugioge methods.
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ii.  Forthe purposes of research, experiment, stucdyeselopment.
lii.  In emergency circumstances.

The Head of the Procuring Entity may approve soleusce/direct contracting up to

J$3M. Contract values above this threshold will kéce the pre-approval of the NCC.

Procurement by sole source or direct contracting ttmeds must be justified according
to the terms above. The justification must form paiof the record of the

procurement’ 2

It must be noted that of the three (3) contractsciwhvere reported to the OCG, by
RADA, one (1) was approved by the Parish Managdrthe remaining two (2) contracts

were approved by the Secretary Manager of the &heaine Parish Council.

It must be highlighted that Section S-1020 (B) ef3he Revised Handbook of Public

Sector Procurement Procedures, provides that:

“5. Accounting Officers

Pursuant to the Financial Administration and Audict, Accounting Officers are
accountable to the Minister of Finance for the piety of procurement expenditure
affected by their portfolio entities. AccountingfiGdrs are advised that unless prior
written permission is received from the MinistryFohance, strict compliance with the
procedures contained in this Handbook shall be meefd. Non-adherence will be
addressed in accordance with the Financial Admiatgtn and Audit Act, the Public

Bodies Management and Accountability Act and thaliP&ervice Regulations.”

2 Section S-2040 (E) of the Revised Handbook of ieu#ctor Procurement Procedures.
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Additionally, Section 16 (2) of the Financial Adrnstration and Audit Act statesmter
alia, that:

“An accounting officer shall be responsible for tweancial administration of the
department specified in the designation under stutiwse (1) and shall be accountable to
the Minister for (a) the assessment and collectrand accounting for, all the moneys
lawfully receivable by his department ... (and) iftaking any payment required to be
made in relation to such appropriation.”

Response from the MTW

In his sworn and written response to the OCG, whiak dated 2009 July 14, Dr. Alwin
Hales, the Permanent Secretary in the Ministryrah$port and Works, indicated as

follows:

“1.1 As outlined inAppendix 1the following five (5) Civil Works Contracts were
awarded in the Constituency of North Eastern Sth@&ane by the National Works
Agency (NWA) during the period January 1, 2009ueeJ12, 2009:

1. Construction of R/R Wall (Williamsfield — Glengofje

2. Patching of Roadway & Cleaning and Bushing of sidirains (Cheesefield
Road)

3. Drain Cleaning (Natural Bridge Area)

4. Construction of R/R Wall (Troja-Sports Park) Bagbi

5. Construction of R/R Wall & Laying of Plastic PipaXilliamsfield Glengoffe)

1.2The Table below list the documents containeddppendix 2 — 6as supporting

documentation to the award of the five (5) consantAppendix 1!
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“Appendix
No.

Contract Description

Description of Documents

Construction of R/R
Wall(Williamsfield — Glengoffe)
$2,315,650.00

Contract Agreement dated March 9, 2004
Memorandum dated February 19, 2009
from Mr. Douglas Moodie, Parish Manag
to Milton Hodelin, Chief Executive Officer
(CEO) with the justification for the
emergency works and the approval from
the CEO dated February 20, 2009
Transmittal Form Approved by

Mr. Milton Hodelin, CEO March 31, 200

Patching of Roadway & Cleaning

and Bushing of side drains

(Cheesefield Road)
$6,229,674.00

Contract Agreement dated March 10, 20(
Invitation to Tender Notice

The Transmittal Form duly approved by
Mr. Milton Hodelin, CEO March 16, 2009
Report on Quotations received on
February 16, 2009 and submitted to the
Procurement Committee of the NWA

Drain Cleaning
(Natural Bridge Area)
$2,495,000.00

Contract Agreement dated June 1, 2009
Submission of before and after pictures g
the work areas

Transmittal Form duly approved by

Mr. Patrick Wong, CEO June 15, 2009

Construction of R/R Wall (Troja-
Sports Park) at Bagbie
$849,271.50

Contract Agreement dated June 4, 2009
Transmittal Form duly authorized by

Mr. Earl Patterson, Snr. Director June 3,
2009

Invitation to Tender Notice

Report on Quotations received on May 2
2009 and submitted to the Procurement
Committee of NWA

~

Construction of R/R Wall &

Laying of Plastic Pipe

(Williamsfield Glengoffe)
$3,650,117.35

Contract Agreement dated June 4, 2009
Transmittal Form approved by

Mr. Earl Patterson, Snr. Director June 3,
2009

Report on Quotations received on May 2
2009 and submitted to the Procurement
Committee of NWA”

~
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As it pertains to any other information which colldve been considered useful to the
Investigation, Dr. Hales indicated the followingtte OCG:

“2.1 As can be seen fromppendices 2, 3, 5 and the four (4) contracts were funded
from the ConstituencyDevelopment Fund (CDF). However the policy of this
Ministry is to partner with the private and pub8ectors in the financing of roads
works in order to carry out more repairs with theited financial resources. In
this regard there is a programme call&dDF Matching Funds where the
Members of Parliament contribute to the repair bé troads in their areas by
sharing the cost of the repair with the MinistryheTMember of Parliament of
North Eastern St. Catherine therefore provided $dillion out of the total cost
of $13.04 Million for the financing of the four (édntracts.

2.2 The Ministry has been having discussions mghNational Works Agency (NWA)
to arrive at an appropriate protocol for the implentation of the Revised
Government of Jamaica Handbook of Public Sectorcérement Procedures,

especially as it relates to the Award of ContrdotsEmergency Works.”

All five (5) contracts were fully executed and cdetpd by 2009 June 24 and the
relevant Contractors were found to have been dedystered with the NCC at the time

that the contracts were awardefle¢ Table 1 on Page 16).

Relevant Provisions of the Public Sector Procureménregulations (2008)

It is instructive to note the following provision$ Sections 7, 8, 39 and 40 of the Public
Sector Procurement Regulations (2008), which aeel irs conjunction with the Revised
Handbook of Public Sector Procurement Procedurelsvamch are applicable to any

breach of the said Procurement Guidelines.

Section 7 of the Public Sector Procurement Reguiat(2008) provides that:
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“Tender Proceedings for prospective government ramt$ shall be conducted
according to the procedures outlined in the Handgas amended from time to
time, and more particularly for the purposes ofsinéRegulations the procedures

as regards —

(a) invitations to tender;

(b) qualification of suppliers;

(c) requirements for the publicizing of bid Opportuestiand Contracts;
(d) receipt and opening of bids;

(e) bid validity; and

() bid evaluation.”

Section 8 of the Public Sector Procurement Reguiat(2008) provides that:

“ (1) The purpose of this Part is to establish #teucture and content of contracts
for the procurement of general services, goods waadks in the public
sector; and such procedures apply to all such prement of general

services, goods and works.

(2) The following procurement methods apply to procweimof general

services, goods and works —

(a) open tendering (the default method);
(b) selective tendering;
(c) limited tendering; and

(d) direct contracting or sole source.

(3) Each method shall be utilized in accordancehwibhe thresholds and
established criteria through circulars by the Mims responsible for

Finance and as prescribed in the Handbook.”
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Section 39 of the Public Sector Procurement Reiguiat2008 provides that:

“A person who -

(a) contravenes any provision of these Regulations;

(b) aids, abets, counsels or procures the contraverdfamy such provision;
(c) is knowingly involved in or is a party to any swdntravention;

(d) conspires with any other person to contravene aith grovision,

is liable in damages for any loss caused to angmpierson by such conduct.
Section 40 of the Public Sector Procurement Reiguisa?2008 providesnter alia, that:

“A person who -

(&) contravenes these Regulations; or

(b) aids, abets or otherwise knowingly facilitates is an accessory to the

contravention of these Regulations, commit an offeand is liable, on

summary conviction in a Resident Magistrate’s Caiora fine not exceeding

one thousand dollars or to imprisonment for a ternot exceeding three

months or to both..”
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Further Analysis of the RADA and NWA Contract Award Particulars

The sworn and documented information that was $imed to the OCG, in response to its
formal statutory requisitions, reveals that a tatéleight (8) works contracts were

awarded by the NWA, RADA and/or by the St. Catherarish Council, on behalf of

RADA, for the period of 2009 January 1 to 2009 JuBe The eight (8) works contracts

had an aggregated total value of J$18,624,7123%% Table 1 on Page 16

Procurement Methodology Employed:

B 3/8

Sole Source
5/8

[ Sole Source
B Limited Tender

Of the eight (8) works contracts which were awardadng the period which is under
review, three (3) of the contracts were awardedhgalLimited Tender Methodology and

the remaining five (5) contracts were awarded k&aSole Source methodology.

The three (3) contracts which were awarded vialLihgted Tender Methodology were
awarded by the NWA. It was also reported to the Q& the tenders for the three (3)
contracts which were awarded via the Limited Tenddsthodology were invited

between the following periods, respectively:

1. Patching of Roadway & Cleaning and bushing of gideins (Cheesefield Road)-
invited between the period of 2009 February 2 &d@bZFebruary 16;

2. Construction of R/R Wall (Troja-Sports Park) @ Biagb invited between the period
of 2009 May 9 and 2009 May 27,
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3. Construction of R/R Wall & Laying of Plastic Pip&V{lliamsfield - Glengoffe) —
invited between the period of 2009 May 21 and 20BY 27.

With regard to the three (3) contracts which wevearaled via the Limited Tender
Methodology, it was further reported on the Sprbadg that was provided by the
Ministry of Transport & Works, that the NWA had ited the requisite minimum of

three (3) quotations that are needed to fulfilreguirements of th¥linistry of Finance

and the Public Service's Circular No. 38“Re: Increased Approval Thresholds for
Public Sector Procurement”, which is dated 2008 Olser 31.

The Ministry of Finance and the Public Service’'scGlar No. 38 providesnter alia, as
follows:

“ Limited Tendering

The Head of Procuring Entity may approve the usehef limited tender method for
contract values up to J$10,000,000.00. All consatove this threshold will require the
prior written approval of the National Contracts @mission (NCC). The request for
permission to utilize the limited tender methodglogust include the selection of a

minimum of three (3) contractors and the criteda $election.®

Contract Award by Month and Aggregated Value ( $)

S J$10,000,000.00
E » J$8,000,000.00 8.545.324
S g J$6,000,000.00 B 6,994,388.85
® ,000,000.

2 £ 1$4.000,000.00 / \ =
23 000,000, / _——_ 3,000,000
=4 J$2,000,000.00
< J$- -—m

<

o@ ,\o’é\\\ & & & N —#—Value of Contracts
5?’0 Qéo N Awarded
Linear (Value of
Months Contracts Awarded)

3 Circular No. 38 — Re: Increased Approval Threskdtd Public Sector Procurement
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The table below details the particulars of the @wis which were awarded for each
month during the period of 2009 January 1 to 2Q0%J.2:

Table 1 — List of Contracts Awarded for the Perad@009 January 1 to 2009 June 12

Procuring Date of Type of Procurement Name of Contractor | Description of Value of Date of
Entity Award of Contract Methodology Contract Contract Completion
Contract of Contract
NWA 2009-03-09 Works Sole Source | Valentine Dunkley & | Construction of $2,315,650.00 2009-04-13
(Emergency Associates R/R (Rubble Re-
Procurement) enforcement) Wall
(No (Contractor (Williamsfield -
Procurement registered with the Glengoffe)
Committee NCC)
approval)
NWA 2009-03-10 Works Limited Tende Brighton Emggrs Patching of $6,229,674.00 2009-04-13
Roadway &
(Contractor Cleaning and
registered with the bushing of side
NCC) drains
(Cheesefield
Road
NWA 2009-06-01 Works Sole Source | Valentine Dunkley & | Drain Cleaning $2,495,000.00 2009-06-14
(Emergency Associates (Natural Bridge
Procurement) area)
(No (Contractor
Procurement registered with the
Committee NCC)
approval)
NWA 2009-06-04 Works Limited Tende Valentine Rigy & | Construction of $849,271.50 2009-06-24
Associates R/R (Rubble Re-
enforcement) Wall
(Contractor (Troja-Sports
registered with the Park) @ Bagbie
NCC)
NWA 2009-06-04 Works Limited Tende Valentine Riey & | Construction of $3,650,117.35 2009-06-24
Associates R/R (Rubble Re-
enforcement) Wall
(Contractor & Laying of
registered with the Plastic Pipe
NCC) (Williamsfield -
Glengoffe
RADA 2009-02-23 Works Sole Source | Errol Nelson Repair of Area $85,000.00 2009-03-12
(No Extension Office
Procurement (Contractor not at Pear Tree Grove
Committee required to be (Labour only)
approval) registered with the
NCC)
St. Catherine| 2009-05-15 Works Sole Source | L.C. Construction on| Road Restoration-| $509,900.00 2009-05-21
Parish (No behalf of St. Johncrow Spring
Council on Procurement Catherine Parish to Top Mountain —
behalf of Committee Council Cleaning and
RADA approval) Surface
(Contractor
registered with the
NCC)
St. Catherine| 2009-05-21 Works Sole Source | L.C. Construction on| Road Restoration-| $2,490,100.00 2009-06-05
Parish (No behalf of St. Johncrow Spring
Council on Procurement Catherine Parish to Top Mountain
behalf of Committee Council complete repairs
RADA approval)
(Contractor
registered with the
NCC)
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Number of Contracts Awarded by Month

2.5+

1.54 ONumber of
Contracts

0.5+

| Number of Contracts
Jan Feb Mar

Apr May Jun

Between the period of 2009 February to March, thgance between the aggregated
value of the contracts which were awarded in the tmonths is J$8,460,324.00. No
contracts were awarded by either the NWA or by $theCatherine Parish Council, on
behalf of RADA, for the month of 2009 April. Thefes, a total of five (5) contracts
were collectively awarded by the NWA and by the Gatherine Parish Council, on
behalf of RADA, during the period of 2009 May 12009 June 12.

The five (5) contracts which were awarded by the N#d by the St. Catherine Parish
Council, on behalf of RADA, during the period of@May 1 to 2009 June 12, had an
aggregated value of J$9,994,388.85. The varianteebe the aggregated value of the
contracts which were awarded in 2009 May and thdseh were awarded between 2009
June 1 through to 2009 June 12 is J$3,994,38&8Ec@se).

Contracts Awarded via Emergency Procurement Proesdu

Two (2) of the contracts which were awarded byNWVgA were reported as having been

awarded using the Emergency Procurement Proceduethodology. The two (2)
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contracts in question were awarded by the NWA héuse of the Sole Source method of

procurement.

The two (2) contracts which were awarded via theey@ncy Procurement Procedures

were as follows:

Name of Contractor Date of Contract Value of Contract
Award
Valentine Dunkley & 2009-03-09 $2,315,650.00
Associates
Valentine Dunkley &
Associates 2009-06-01 $2,495,000.00
Total Value $4,810,650.00

In each instance, the contracts which were awaxd@dhe Emergency Procurement
Procedures received the requisite approval of tiief&Executive Officer of the NWA, as
is required by Section S-2040 (F) of the Reviseddt®ok of Public Sector Procurement

Procedures, which became effective 2008 December 10

It must be noted that Section S-2040 (F) of theisdal Handbook of Public Sector

Procurement Procedures provides as follows:

“F. CONTRACTING UNDER EMERGENCY CIRCUMSTANCES

An emergency contract is one awarded:
i) for the repairs or remedial action necessarypteserve health, safety, property;
il ) to avoid significant public inconvenience;

iii) in cases of sudden, unexpected or pressing@sty or exigency.
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Where an emergency situation exists as definedegaltbg Procuring Entity shall utilize

the Direct Contracting provision3he Head of the Procuring Entity must give approval

for the issuing of emergency contractCG Emphasis)

Contracts awarded under emergency circumstanceseaB$5M must be reported to the
National Contracts Commission and also to the Cagtor General in the QCA Report
within the month in which the award was made, alevith full justification for the
procurement.”

Procurement Committee Approvals

Of the eight (8) contracts which were reportednte ©CG, only three (3) were reported

as having received the approval of the procurirtgies’ Procurement Committee.

It must, however, be noted that amongst the fiyec@mtracts which reportedly did not
receive Procurement Committee Approval are the (yaontracts which were awarded
by the NWA using the Emergency Procurement Proeedand the three (3) which were
awarded by RADA and/or by the St. Catherine Pa@giuncil, acting on behalf of

RADA, using the Sole Source procurement methodology

It must also be recorded that Section S-2040 Vieetrement of Works - of the Revised
Handbook of Public Sector Procurement Procedurdschwbecame effective 2008
December 10, requires, in iexpressedterms, that non-Sole Source or non-Direct
Contracting procurement values above the monetagshold of J$1 Million must, at a

minimum, be “..endorsed (or recommended) by the Procurement Cdewhiand
approved by the Accounting Officer/Head of the pireg entity or by the Accounting

Officer.
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However, a detailed examination of the rules of Rexised Handbook of Public Sector
Procurement Procedures, as they pertain partigula\WWorks contracts, reveal that there
is some ambiguity as it relates to the role andtion of the Procurement Committee in

so far as the Sole Source or Direct Contractinghods of procurement are concerned.

No reference whatsoever, regarding the role ofRfecurement Committee, is made in
the Procurement Procedures, as they pertain to $\émrktracts, in respect of Sole Source
or Direct Contracting procurements. In point oftfano reference is made in the said
Procedures, as they pertain to Works contractSdie Source or Direct Contracting

procurements which exceed J$100,000 in value.

For clarity, reproduced overleaf, is a ‘snapshot’ the table which details the
‘Procurement Methods for Works's is embodied in Section S-2040 VI of the Revised

Handbook of Public Sector Procurement Procedures.
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VI

PROCUREMENT METHODS FOR WORKS

Threshold

FProcurement
Method

Procedures

Contracts
above J330
million

Open Tender

- lnvite tenders through general advertisement in a national
daily circulated newspaper from regisiered contractors:

- Tender secarity/bid bond is required;

- Evaluation is carried out by an Evaluation Commitice;

- The Procwement Commitiee makes recommendation for
award:

- The award recommendation is approved by the
Accounting Officer;

- Award rmecommendation 15 endorsed by Sector
Commitee and NCC; _

- Award recommendation is approved by Cabinet

Contracts
above J510
million to J530
million

Selective
Tender

= Invite tenders through general advertizement in a

natiomally  circulated newspaper
contractors;

- Tender security/bid bond is required;

- Evaluation is carriecd out by an Evaluation Commitiee;

- The Procurement Commitiee makes recommendation for
award;

- The award recommendation
Accounting Officer;

- Award recommendalion is
Commitee -and NCC.

from registered

is approved by the

endorsed by Sector

Contracts
above Js3
million to

J510 million

Selective
tender

- Invite tenders through posting opportunity on procuring
entity’s website, the electronic notice board and at a
Mational Works Apgency Parish Office/Parish Council
Office where the work will be undertaken from registered
coniractors;

- Evaluation is carned out by an Evaluation Commitiee:

- Award recommendation 15 endorsed by the Procurement
Commitiee;

- The award recommendation is approved by the
Accounting OfficenHead of the procuning entity;

- There is mo reguirement for provision of a tender
security/bid bond in this contract valoe range.

Conlracts
above

J51 million to
J53 million

Limited
Tender

- Invite a minimum of five registered contractors o guote;

- Ewvaluation is carned out by an Evaluation Commitiee;

- Award recommendation is endorsed by the Procurement
Commitize:

- The award recommendation is approved by the
Accounting OfficesHead of the procuring entity;

- There is° no requremeni for provision of a lender
security/bid bond in this contract value rangs,
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JS L0, 0040, 14 Contracting - No need for NCC registration;
o —Dnl}r one quotation required.
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CONCLUSIONS

Based upon the documentary evidence which was geduio the OCG, there appears to
be some deviation from the procurement guidelinggs$pect of the contracts which have
been awarded by RADA and/or by the St. CatherimessP& ouncil, acting on behalf of
RADA, in one (1) instance, for the period of 20@®u4Jary 1 through to 2009 June 12.

In the case of the NWA, two (2) contracts were aedr in the North East St. Catherine
Constituency, for the period of 2009 January 1 ugloto 2009 June 12, without the

approval of the agency’s Procurement Committee.

Therefore, some of the eight (8) contracts whichhewawarded by the NWA and by
RADA and/or by the St. Catherine Parish Councilinrgcon behalf of RADA, do not, on
the face of things, appear to have conformed whiin trequirements of the Revised
Handbook of Public Sector Procurement Procedurdschwbecame effective 2008
December 10 and the Public Sector Procurement Riégus (2008).

It is instructive to note that the two (2) contsaathich were awarded by the NWA (in the
respective values of J$2,315,650 and J$2,495,@0@),which did not receive approval
from the NWA’s Procurement Committee, were awartbydway of the use of the
Emergency Procurement Procedures and the Sole&procurement methodologisee
Table 1 on Page 16).

However, due to the ambiguities which have beemtified in the procurement
guidelines in respect of the role of the Procuren@mmittee in Sole Source or Direct
Contracting procurements, the OCG cannot defiritivatate that the two (2) above-
referenced NWA Emergency procurements constitutedbre@ach of the Revised
Handbook of Public Sector Procurement Procedurdee OCG has held to this
contention because the procurement guidelines tlexpoesslystate whether or not Sole
Source Works procurements of the above-referenatees, or for any value, should be

subjected to the scrutiny and approval of a proguentity’s Procurement Committee.
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It must be highlighted, however, that the otheeéh(3) contracts that were awarded by
the NWA by way of the use of the Limited Tender NM&tology were all approved by the

NWA's Procurement Committee.

The value of the contracts which were awarded lgy NtWA, using the Emergency
Procurement Procedures, fell within the remit o thccounting Officer’s authority to
utilize the Emergency Procurement Procedures, aad in each instance, obtained the
approval of the CEO of the NWA.

In the case of those contracts, which were awavdethe Sole Source Methodology, the
value of these contracts fell within the monetdmeshold for which the Head of the
Procuring Entity is permitted to authorize suchgurement, without the requirement of

the NCC'’s approval.

However, as regards the contracts which were awlabye RADA and/or by the St.
Catherine Parish Council, acting on behalf of RAD#e (1) of the Sole Source
Contracts was approved by the Parish Manager.thieiOCG’s considered opinion, that
this approval cannot, without more, be considere@draapproval which was granted by
the Head of the Procuring Entity and would, therefaot be in conformance with the
requirements of the Revised Handbook of Public @detocurement Procedures and the

Public Sector Procurement Regulations (2008).

The OCG recognises that an Accounting Officer mayyvwell delegate different
monetary approval levels within an entity’'s managetstructure, and that this may have
been the case at RADA and/or the St. Catherinesi?aouncil. However, the OCG
contends that in the strictest interpretation goplieation of the procurement guidelines,
final approval, in this regard, ought to have bgemted by the Accounting Officer/Head
of Entity, which, in the instant matter, is the fanent Secretary (Director General), the

entity’s CEO and/or the Secretary Manager of thesR& ouncil.
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The OCG has also concluded that there appears&lieen a splintering of the contracts
which were awarded by the St. Catherine Parish €bdar and on behalf of RADA, to
L.C. Construction Ltd., for the work which was te loarried out on théJohncrow
Spring to Top Mountain farm roadThis conclusion is premised upon the following
Findings:

I.  The spreadsheet which details the award of costractthe North East St.
Catherine Constituency, as provided by Mr. Al Powdie CEO of RADA,
indicates that two (2) contracts were awarded @. Construction Ltd. on 2009
May 15 and on 2009 May 21, approximately six (6ysdbetween each contract

award date, for road works at the same location;

ii.  One of the two (2) contracts is described’Read Restoration... Cleaning and
surface”, whilst the other contract is described“Bead Restoration... complete

repairs”;

iii.  The Report from Mr. Everton Ricketts, the Assist8operintendent, Roads and
Works, St. Catherine Parish Council, to Mr. Al Pdwne CEO, RADA, details
the scope of works and associated costs for ‘phetial restoration of the
Johncrow Spring to Top Mountain farm roadind indicated that the total

amount spent was J$3 Million;

iv.  The Report did not delineate between road works@teaning and surface’as
against those fdicomplete repairs”;

v. The aggregate value of the two (2) contracts whiehe reported as having been
awarded to L.C. Construction Ltd. was J$3 Million.
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RECOMMENDATIONS

Subject to the comments which it has made in th&i@e which follows immediately
hereafter, the OCG recommends that procuring estitiust at all material times adhere
to the requirements of the Revised Handbook of iPuictor Procurement Procedures
and the attendant Public Sector Procurement Reguat(2008) which govern
Government of Jamaica Procurements.

In particular, it is recommended that Procuremeonm@ittee approvals should be
obtained for all procurements which are in exceksg&i Million, regardless of the

procurement methodology which is being utilized.

Additionally, contracts which are awarded shouldcbasistent with the full application
of the Procurement Guidelines and must be, andaagpebe, awarded fairly, impartially
and without any form of irregularity or improprietyn conformance with provisions that

are contained in the Contractor General Act.

The OCG also recommends that where there are gquenebiguities and the need for
clarification with regard to the application of thdes of the Revised Handbook of Public
Sector Procurement Procedures, procuring entitesild solicit the assistance of the
Procurement Policy Implementation Unit (PPIU) o€ tMinistry of Finance and the

Public Service.

The OCG further recommends that procuring entitgg®uld ensure scrupulous
compliance with the Revised Handbook of Public &ed®rocurement Procedures,
particularly with respect to securing the requis#pprovals from the Accounting
Officer/Head of Entity in conformance with the régunents of Section S-1020 (B) — 5
of the Revised Handbook of Public Sector ProcurérReacedures, which provides as

follows:
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“5. Accounting Officers

Pursuant to the Financial Administration and Auditt, Accounting Officers are
accountable to the Minister of Finance for the prety of procurement
expenditure affected by their portfolio entitiexcBunting Officers are advised
that unless prior written permission is receivednfr the Ministry of Finance,
strict compliance with the procedures containedtlms Handbook shall be
enforced. Non-adherence will be addressed in aamd with the Financial
Administration and Audit Act, the Public Bodies Mgament and Accountability

Act and the Public Service Regulations.”

Additionally, Section 16 (2) of the Financial Adrnstration and Audit Act statesmter
alia, that:

“An accounting officer shall be responsible for tinancial administration of the
department specified in the designation under sttimse (1) and shall be
accountable to the Minister for (a) the assessmamdl collection of, and
accounting for, all the moneys lawfully receivabiehis department ... (and) (c)

making any payment required to be made in relatmosuch appropriation.”

The OCG also strongly recommends that procuringientshould plan their procurement
activities in accordance with the Procurement Cytielusive of the employment and
application of an approved Procurement Plan. Is thgard, contracts which are to be
awarded should be properly packaged, tendereduaeal and awarded within a
specified timeframe, hence removing the appearantey;, alia, of the splintering of

contracts.
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SPECIAL RECOMMENDATIONS

The OCG, in the conduct of this Investigation, whis among the first that is being
undertaken pursuant to the Revised Handbook ofi®®@elctor Procurement Procedures
which became effective 2008 December 10, hasf,itsekn faced with a number of
challenges which surround the application of tHegwhich are contained in the Revised
Handbook.

The ambiguities which are referenced in this Remdrtinvestigation have made it
difficult to definitively establish breaches of tHerocurement Guidelines and/or to
recommend any of the applicable sanctions whichearbodied in the new and interim

Public Sector Procurement Regulations of 2008.

The OCG is obliged to reiterate, at this junctuhgt the Ministry of Finance and the
Public Service’s Circular No.46, which was date@2®ecember 10, and through which
the Revised Handbook of Public Sector Procuremeatd@dures was issued, advised

specifically as follows:

“Permanent Secretaries, Chief Executive Officersl aieads of Entities are
hereby advised that vi€abinet Decision No: 43dated December 10, 2008
approval has been granted for the use of the Reismndbook of Public Sector

Procurement Procedurdsr an interim period pending revision by the teaamd

final approval by the Cabinet.{OCG Emphasis)

The ambiguities, anomalies and contradictions whiaye been identified by the OCG in
the interim Procurement Guidelines, underscoreghusthe OCG’s prior documented
representations which have been formally made éoGbvernment of Jamaica, that the
Guidelines are in adraft, rudimentary and widely admitted gestativatest and that

steps should, therefore, be urgently taketer alia, to:
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1. Speedily complete the revision process.

2. Make the guidelines simple in construct, easy &l r@nd easy to interpret; and

3. Ensure that the guidelines are so structured amd easily identified by
chronological numeric assignment to facilitatger alia, their promulgation as
regulations.

The OCG believes that it is untenable, unacceptané unjust that Procurement
Guidelines which are rudimentary in nature, ambigum import and which have been

formally classified by the State as having been iptg force”for an interim period

pending revision by the team and final approval the Cabinet, should constitute the

basis upon which criminal sanctions can be impagszh unsuspecting Public Officers
should the said Guidelines be deemed to have bmmmiravenetiby them.

Further, given the fact that more than seven (7ihthm have elapsed since the interim
Guidelines have been promulgated, the OCG is noawely concerned about the
negative and adverse impact that the said ambeguitnomalies and contradictions,
which are contained in the Guidelines, could paddigtpose — not just for Public Sector
procurements — but for the many well meaning anlll wg&ntioned Public Servants who

are called upon each day to administer the rules.

It is primarily for these reasons, therefore, ttig OCG is now obliged to respectfully
call upon the Cabinet, and the Parliament of Jampaio urgently prosecute the
outstanding revisions to the Guidelines to giveedif inter alia, to the prior
recommendations of the OCG and, by so doing, toentla& Guidelines complete, lucid,
intelligible, certain and more congruent with th@832 Contractor General Act and the
new 2008 Public Sector Procurement Regulations.
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Finally, the OCG feels constrained to express, ragéds dissatisfaction with the
unbelievably paltry and relatively infinitesimal iminal sanction of“a_fine not

exceeding one thousand dollars or to imprisonmet fa term not exceeding three

months or to both..”, which has been imposed by Section 40 of the nevd Riiblic

Sector Procurement Regulations, to deter and tmimaily punish breaches of the

Procurement Guidelines.

The OCG would respectfully submit that the refeeghcriminal sanction has made a

mockery of the attempts by the State to curtaibbnes of its Procurement Guidelines.

Consequently, the OCG recommends that, in compgletre revision to the interim
Guidelines — a process which is now long over-aaery effort should be made to
ensure that the subject sanction is significanthengthened both in terms of its
provisions for the imposition of a monetary finevasll as in respect of its provisions

regarding incarceration.
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