suvardavassebiBTNITVII N
P LRI by Sl ettt At AB i

s R TR R S LTS U

Cr v %/

THE
JAMAICA
LAW REPORTS

VOLUME 26

THE JAMAICAN BAR ASSOCIATION
in association with
THE CARIBBEAN LAW PUBLISHING COMPANY LIMITED
under the auspices of the USAID/Jamaican Bar Assoctation
Sustainable Justice Reform Project

KRINGSTON

1997




410 JAMAICA LAW REPORYS (1989), 26 J.L.R.
ol what we may convemently refer 1o as an illegally obtained fircarm. Sce the Gun Court
Act. Indecd, so seriously did the legislature regard fircarm possession sinphiciter that in the
beginning, it tasnoned a special punistunent i.e. indetinite detention. Although this was
subsequently struck down as unconstitutional by the Privy Council in Hinds & Orsv. R. 14
W.LR. 326, Parlianient enacted anmending legislation providing for a sentence of imprison-
ment for life es a mandatory punishment. That too has been aliered by reviewing the

randatory requirement and conferring a discretion on the trial judge. There is thus a manifest
policy un the part of the legislature to trest possession of a fircanm sismpliciter as a grave
ollence,

Where that fircarm is thereafier used in the commission of a cnimunal offence, we do not
think 1t can properly be said that the possession charge becomes merged in the other offence
so that effectively there is only one activity, which merits punishment. We have in mind cases
such as R. v. Brickligge 7 W.LR. 45 where the charpes were smoking ganju and possession
of ganju or in o recent decision ol this court R. v. Manderson-Jones (unreported) R M.C.A.
33/89 dated 30th May 1989 where the charges were obstructing traftic and parking within
30° of an intersection. This genre of case is where ane activity provides the prosecution with
wit uption as to the charge to be preferred. The situation in respect of charges under the Gun
Cournt umbrella, is altogether dilterent. It is the charge of possession simpliciter which gives
the court its judsdiction o proceed to hear and determine offences committed with the
lircann. The charge ol possession is, therclore, a substantive charge although it cannot be
denied that possession of the fircann is incidental to its crimunal user. We are ol opinion,
therefore, that as substantive charges, substantive penalties inay be unposed and made to run
consecutively.

But different considerations ure brought to play when we come to deal with the quantum
ol sentenee himposed. The court 1s concemed to ensure that whatever sentence or sentences
are imposed, viewed globally, the punishment should not be manilestly excessive. With the
assistnee of the Clerk to the Gun Court, we were able to obtain some statistics showing the
range ol sentences imposed in that court over the last three years, where the second count is
wounding with intent. The average tor this period was about ten years. The appellant in this
case pleaded guilty and we think that sume discount should be given in that regard. We are
of opinion that the leamed tnal judge did not aceord sullicient signilicance to that factor in
mitigation of scntence.

In the result, we reduced the sentence on count | to ive years imprisonment ut hard labour,
aflinned the sentence on count 2 and as well the order lor the ¢S 10 run c¢ ively,
These then were the reasons which led us 1o our decision which we had announced at the end
ol the submissions on 24th July,
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ASHTON GEORGE WRIGHT v. TELECOMMUNICATIONS
OF JAMAICA LIMITED

{SUPREME COURT (Waolfi,, ) September 20 and Octaber 6, 1989]

Statutory Interpreation - Meaning of " public body” and "Guvernment contract” m the
Coniractor-General Act - Contracior-General's Jurisdiction - Contractor-General Act, s5. )

15¢1) and (2. .

The plaintifFis the Contractor-General of Jamaica having been duly appointed under the
Contractor-General Act. The defendunt 1s a registered limited linbility company, with the
Accountant General ownig 20% of its shares at the date of hearing. The defendant entered
into an agreement to purchase two parcels of land, and the pluntif) purporting to uct under
section 15(1) of the Contractor-General Act sought 1o investigate the terms of the agreement,
The defendant contended he was not entitled to do so, and the plaint ITinvoked the Junsdiction
of the coun by way of originaling summuns to have three (3) questions determined:

() whether the defendant is “a public body” within the provisions ol the Act:

(b) whether the agreement is o "Government contract” within the provistons of the
Act;

(¢} whether the Contractor-General has jursdiction pursuant {0 section 15(1) of the
Act to vestigate the agreement.

Scction 2 of the Act delines "public body" inter alia as meaning: “(c) and company
registered under the Companies Act, being a company in which the Govemment or an agency
of Government, vwhether by the holding of shares or by any ether financial input, is in a
position to influence the policy of the company.” Section 15(1Xa) to (£) prescribes and limits
the arcas which are subject to investigation by the Contractor-General. Section 2 states that
"Goverment contract includes . .. " agreement entered into by « public body lor the carry tng
out of building or other works or the supply of any gouds or serviees,”

fleld: (i) as the largest sharcholder, the Accountant General's voling nphts must be
significant in shaping or detennining the palicy the cotnpany will pursue, and thus the
delendant is a “public body" within the meaning of the Acg

(ii) the purchase ol land is not a Governmient contract within the meaning of the Act,

(iii) the Contractor-General does not have judisdiction over the contract for the sale and
purchase of land by the detendant.

Dewernunation of questions raised in Originating Summons made in Javour of defendan
Cases referred to:

(1) ExP.Ferguson (1871) L.R. 6 Q.B. 280; 40 L.L.Q.B. 105; 24 L.T. 9%
2) The Guuntlet (1872) LR. 4 P.C. 184; 26 L.T. 45; 20 W.R. 497
Originating Summons in the Supreme Court

fan Ramsay and Derrick McKay for the planlT,
David Muirhewd, Q.C. and Noel Levy tor the delendant,

WOLFE, J.: The Plainull Ashton George Wright is the Contractor General of Jumica,
having been duly appointed as such, under the Contractor-General Act, which was promul-
gated on Ui 6th day of October, 1983,

The Defendant 1s a company, regisiered and incorporated under the Companies Act of
Jamaica with registered olTice at 47 Half Way Tree Road in the pansh: ol S$t. Andrew. The
is no dispute that on the 6th June 1989 the Register of Members showed that of a total number
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of 965,683,648 issued shares there were 386,423,504 shares held und registered in the name A

’ oV :neral of Jamaica,
o n_”nr) _”._”“._MM””M“ ground thot on the 13th day of December, 1988 the Unmn:&j. entered
into an agreement with Development Properties Limited to ncqn—.pmu _n:am.-anaaqna. at
Volume 1180 Folio 336 and Volume 1085 Folio 325 of the Register Book of Titles at a pnce
9
! m.ww.“ _M M_._.M“”Wm General purporting to act under Section 15 (1) of the Contractor General
Act 1983, sought to investigate the terms of said contract. The Defendant contended that _._n..
wits not entitled sa 1o do. 1n consequence thereof, the Contractor General on the 13th day oi
June 1989 invoked the jurisdiction of the Court by way of Originating Summons to have the
lollowing questions determined:
(1) Whether the Defendant is "a public body” within the intendment of the Contrac-
tor-General Act; und/or . .
(h) Whether the agreement {or the purchase of land by the Defendant is a "Govern-
ment contract” within the intendment of the Contractor-General Act and/or
(c) Whether the Contractor-General hus jurisdiction pursuant to the Contractor-Gen-
erul Act in relation to such an Agreement as in (b) above.

Subsequent o the filing of the Originating Summons, on -_._m _”:.r June 1989 the >nna==h
General effeeted o transfor ol 193,136,800 of the shares standing in his name to Cuble an
Wircless Limited. This transfer was registered on the 27th day of July 1989, Cable and
Wireless Limited now holds 569,753,560 sharcs or 59% of the shares irn.aum the ?W.E:EE
General now holds 193,295,454 shares of 20% the shares and the public halds 20 \e. .cm Em
shares. Prior to this transaction the Accountam General held 4 9% amd Cable and Wircless
39%.

Section 15 states.

(1) “Subjuct to subsection (2), » Controcior General may, if he n::w..ana it necessary or
desirable, conduct an investigition into any or all of the following matters -
(4} the registration of contractors; ! i
(b) tender procedures reluting to contracts awarded by public bodies;
(¢} the award of uny Guvernment contract,
(d) the implementation of the terms of any Government contract; ) )
(e) the circumstnces of the grant, issue, use, suspension or revocation of any
prescribed licence; . )
() the practice and procedures relating W the grant issue, suspension of revocation
of preseribed licences.
Q) A Contractor Genernd shall not, without the prior approval ef the Secretary the
Cabinet acting at the direction of the Cabinet, investigate;
(a} any Governnent contract of any matters concerning any such contriict ,n__ﬁ_.n._
into lor purposes of the defence ot for the supply of equipment to the Security
Forces, of .
{b) the grant or issue of any prescribed licence for the purposes of defence or far
e supply of cyuipment to the Security Fosces and any report or comment
thereon by the Contractor-General shall be made only w the Cabinet.”

It is clear Trom section 15(2) that in relation to matters touching upon detence and supply
of cquipment to the Security Forces the n:::uﬁc_..onsaa_._s:m.. .an_. obtain approvat from
the Sccretury of the Cabinet before he can embark upon an _E.nmcmn:o.: of such matters.

1 wum now to the questions which the PlaintilY seeks w have determined.

(@) Is the Defendant o Public Bodv?
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A Section 2 delines "Public Bedy" as meaning:

(a) a Ministry, deparuncent or agency of Government;
{b) a statutory bady or authority;

(¢) uny company registered under the Companies Act; being a company in which the
Govemment or an agency of Government, whether by the holding of shares or by

any other financial input, 1s 1n a position 1o mfluence the policy of the company
(Emphasis mine)

Paragruphs (a) and (b} are clearly not applicable to the instant case. In respect of puragraph
(c) it is common ground that the Defendant is a company registered under the Companies
Act. It is also common ground that Government holds shares in the company. What must
now be resolved is "whether by the holding of 40% of the shares the Govemmment 1s in @
position 1o inlluence the policy of the company". Giving the words contained in the phrase
“in a position to intluence the policy of the company® their ordinary meaning 1 understand
the phrase to mean that in exercise of its voting nghts the Government plays a substantial
rule in shaping or determining the policy which the company will pursue. As the largest
sharcholder, the Accountant General's vote must be signilicant in arriving at any decision.
If the Accountant General and Cable and Wireless vole together it means that 79% of the
sharcholding would be votingg for or against the motion. Similarly 1f e Accountanmt Generat
and the public vote together it means that 60% of the sharcholding would be voting for or
against the motion, Whilst by himself the principal sharcholder cannot command a majority
yetit is my view thut his shareholding, in terms of how the shares have been allocated places
him in a position tw influence the palicy ol the company. Conseguently 1 hold that Telecom-

munications of Jamaica Limited is a public budy within the meaning of the Contractor-Gen-
cral Act.

(b) Whether an agrecinent for the sule ol land by the Defendant is u "Government
contract” within the intendment of the Cantractor-General Aci. Section 2 of the
Act states that "Government contracl” inclide any licence, permit or other
concession or authority issued by & public body or agreement entered into by o

public body for the carrying out of building or other works or for the supply of
any gaods or services.

In dealing with the guestion of Interpretation Clauses, the Leamed Author of Craies on
Statute Luw 7th Edition at page 212 said:

"ln most modern Acts of Parliament, there is an “lntrp clause’ ing that
centain words when found in the Act are w be understoud as regards that Act in & certain

sense, or are 10 include certain things which, but for the interpretation clause they would
not include”.

This Learned Author continues at p. 213,

"There are two forms of interpretation clause. I one, where the word defined is declared
fo mean ' so and so, the definition s explanatury and prima facie restrictive. bn the other,

where the word defined is declared o ‘include " so and so, the definition is extensive, ¢.g.
*sherift” includes ‘under sherifT,

1t 1s settled law that an interpretation cluuse which extends the meaning of s word does
nut have the effect of nullifying the ordinury meaning of the word. Applying the ordinary

meaning of the word contract, an agrecment for sale of land by the Government would be a
"Government contract”,
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In Exp. Fergwon (1871 LR b Q.13 280,291
* A question arose i W the meaning ol the enactment insection 2 olthe Merchant Shipping
Act 1854 that the word "shap’ shall include "every duscription of vessel used in navigation
nut propelied by cars’. It was consequently contended that a fishing-boat 24 feet long,
paruadly decked over and fitted with twa masts and a rudder but also with four cars, was
not a ship within the meaning of the Act because it was propetled by oars. In deciding
against this argument Blackbom ) said: "The argument against the propusition that this is
a shap 1s one which | have heard very frequendy, viz, that when an Act says that centain
words shall include certain things the words must apply exclusively w that which they are
0 inciude. That is not so; the definition given of a ship is in order that the word 'ship’
may have a more extensive meaning, and the words, ‘nut prupelied by oars’ are not
intended 10 exclude all vessels that we ever propelled by ows.”

‘The Judicial Commitiee approved this principle of interpretation in The Gauntlet (1872)
LIRAPC 184

Acting upon the aloresaid principle ol interpretation all contructs entered into by Govem-
ment would be caught by the detinition of Guvernment ontract. However | take the view
that the introduction of the words *public body” into the detinition of * Government contruct’
indicates that parliament intended o create 3 distincoon between contracts entered into by
Goverument per se and contracts catered into by organs which are not purely Government
and which are designated *public body” i.e. organs which do not come within the ordinany
und established meaning of Government, but which pertorm publie Junctions. If this were
1ot su then the words or agreement entered into by a “public budy” lor the carrying out of
the building or other works or for the supply ol any gouds or services would be superfluous.
Not unly has Parliament created a distinetion between Government per se and “public body"
but it has limited the agreements entered into by a “public body™ which may be regarded as
“Govemment contract by adding the words “for the carrying out of building or other works
or for the supply of any goods or senvices”.

‘These words, clearly, do not incledz a contract for the sale of land.

Liherefore hold that notwithstanding that Telecommunication of Jamaica is "public body"
the contract entered into by it for the purchase of land irom Development Properties Limited
1s not a Government contract within the meaning of the Contractor-General Act.

(v) Whether the Contractor-General has junsdiction pursuant to the Controctor-Gen-
eral Act in relation to such an Agreement as in (b) above, the jurisdiction of the
Contractor-General as preseribed by the Act relates to the monitoring of Govern-
ment contraets us set out in section 4(1) and to the investigation of certain matters
us detailed in section 15, the provisions of which have already been set out herein.

A varelul examination of section 15 reveals that the section is designed to deal with
contracts which are in Uie nature of the public works. Firstly it speuks of the registration of
contractor, then it speaks of the tender procedures relating to the award ol contracts, then it
relers o e actual award of Government contracts and fnally, to the implementation of the
terms ol any Government contructs which are awanled.

In the purtieular contructs between felecommuications of Jamaica and Development
Properties Limited none of the elements relerred to in section 15 (1) () to (f) inclusive 1y
present. Section 15 (1) (@) o (N prescrbes and limits the areas which are subject to
vestiganion by the Contractor-General

1 therelore hold that the Contructor-General does not have junsdicuon aver the contract
for the sale und purchase of land taween the Defendant Company and Development
Pruperties Linited

I passant | wish to observe thatakeen reading ot the Act clearly indicates that Partiament
m promutgating this Act has only addressed the question aof contracts which are in the nature

C
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of public works e.g. buillding contracts and the supply ol goods and services to Govenunent.
It might very well be it Parhiament itended otherwise but I make bold to say that of this
was the intention it has not been achieved by the present legislation

The public interest demands that contracts such as the mstant one should come within the
wmnbit of the Contractor-General Act.

R. v. HORACE CAMERON

[COURT OF APPEAL (Carey, P (Ag), Cunpbell, ) A and Vore, JJAL))
Oclober 9 and 23, 1989

Cruminal Law - Evidence - Visual wteniyfication - bsence of warning - Effect vf such failure

The appellant was convicted of burglary and larceny. The case depended wholly on the
visual identification of a sole cyewitness. In his sumnung up, the tnal judge Vuled to alert
the awtention of the jury 1 the aced for caution when considenng visual identitication as he
18 required (o do.

Lield: the fatlure of the trial judie to wam the jury in this case must result in the uppellant's
conviction for burglary and larceny being quashed.

Appeal ullowed Conviction and sentence set uside. New tral ordered

Cuses referred to:

(1) R v Ohliver Whylie (1978) 25 W.LR. 430; (19771 1S LLR. 163

(2) R v Brudley Graham and Rowdy Lewis, (1980) 23 1 1R 230

(3) Jumor Rewd and Others v. R and Errol Reece and Others v B 27 WAR. 254
198913 W.LL.R. 771 .

(4)  Scotr und Another v. The Queen [1989] 2 AlL LR, 305; 11989 2 W LR, 924

(5) R.v. Dickson [1983] 1 V.R. 227

(6)  Rov. Turnbull |1976] 3 W.LR. 445 [1977] Al E.K. 549: 11977} 1 Q.13. 224; 140
1P 468; 63 Cr. App. Rep. 132C.A.

Appeal ugainst conviction for the offence of burglary and Lirceny i tive Portlund Circutt
Court before Harrison, J.

Delroy Chuck for the appellant.

Samue! Bulgin Yor the Crown

CAREY, P. (AG.): Un 2nd December 1988, nis appellunt was convicied i the Portland
Circuit Court betore Harrison, )., and a jury, of the offence of Burglary and Larceny, and
sentenced to etght years imprisonment at hard lsbour, On the 12th July last, another Division
on 97.. court granted him leave to appeal on the issue ol identtfication, When the matter came
betore us on the Yth instant, we enquired ol leamed Crown Counsel whether he was able
support the conviction. e conceded that he could not. Thereupon we allowed the appeal,
quashed the conviction, set aside the sentence and in the interests of justice ordered a new
trial. We pronused (o put our reasans ia wiiting. We naw fulfif that promise.




