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OFFICE OF THE CONTRACTOR-GENERAL OF JAMAICA

Special Report of Investigation

Conducted into the Allegations of Irreqularity Surrounding an Alleged Proposal by

SportsMax Limited to Supply Satellite Services folSimulcast Racing from South

Africa and the United Kingdom to Caymanas Track Limited

Ministry of Finance & the Public Service

EXECUTIVE SUMMARY

The Investigation into the allegations of irregithasurrounding an alleged proposal by
SportsMax Limited (SportsMax), a subscription catikgion, to supply satellite services
for simulcast racing from South Africa and the WditKingdom (UK) to Caymanas
Track Limited (CTL), was initiated by the Office tie Contractor-General (OCG), on
2008 July 18.

On 2008 July 6, an article which was entitf&®busseau in powwow: SportsMax deal
shrouds CTL Chairman in ‘conflict of interest’ rawas published in th&unday Herald
newspaper. The article alleged that SportsMax liédngted a proposal to CTL for the
provision of satellite services for simulcast racfrom South Africa and the UK.

The article further indicated that Mr. Patrick Reegu, who was a founding director of
the subscription cable station as well as the @tair of the CTL Board, had become
embroiled in whati$ being labelled by some in the industry as adratase of conflict

of interest.™

! Sunday Herald‘Rousseau in powwow 2008 July 6
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Having regard to the information that was contaiirethe article which, if true, would
potentially constitute a breacimter alia, of Section 4 of the Contractor-General Act and
certain provisions of the Public Bodies Managem&nAccountability Act and the
Companies Act, the OCG initiated an enquiry inte @ward of contracts for the

acquisition of simulcast satellite signals by CTL.

Consequently, the OCG, by way of letter, which wated 2008 July 9, informed CTL
that it would be monitoring the award of the allégentract for the provision of satellite

services for simulcast racing from South Africa émel UK.

The OCG’s monitoring of the referenced contract w#sated pursuant to Section 4 (1)
(a) of the Contractor-General Act. The OCG, inléger of enquiry, which was dated
2008 July 9, stated thawWhile we are not sure about the veracity of theimegports,

the OCG nonetheless requires the Caymanas Tracltddnto provide copies of the

following regarding the contract for the provisiofithe referenced satellite service:

Public notice of Pre-qualification and/or invitatido tender;
Pre-qualification document;

Pre-qualification Evaluation Report;

Tender document or Request for Proposal;

Tender Evaluation Report;

Board submission and Board decision.

N o o b~ 0w Db P

Particulars of any contract, including values, whimay have been awarded to
SportsMax for the provision of satellite servicasd

8. If any such contract(s) were or are to be awardadase also provide an account
of the procurement methodology which was utilized the extent to which the
methods used were awarded in compliance with govent Procurement

Guidelines.”

2 OCG. Letter to CTL. 2008 July 9

Caymanas Track Limited Office of the Contractor-&anh 2009 January
Page 3 of 187



By way of a letter, which was dated 2008 July 17| @esponded to the OCG’s letter of
enquiry and informednter alia, that:

1. There is no documentation in relation to your geenumbering 1 to 6;

2. There is no signed contract with SportsMax witharelgto the supply of satellite
services for UK and South African racing;

3. Phumelela Gold International (PGI) has assignedrmational Media Content
(IMC), parent company of SportsMax, agents to tiigte those signals in
Jamaica;

4. PGI has informed CTL that IMC should be paid foreide services from 2008
June 1,

5. Although there is no contract, CTL intends to p&8Cl| pending a formal
contract.

The foregoing assertions by CTL and the allegatwh&h were contained in the 2008
July 6 Herald Article raised a number of concerns for the OCG, partibulaaving
regard to the provisions that are contained iniSeet (1) of the Contractor-General Act
(1983).

Pursuant to Section 4 (1) of the Contractor-Gen&ca] Government contracts must be
awarded Impartially and on merit” and in circumstances whichdd not involve

impropriety or irregularity.

Some of the referenced allegations and assertituded to (a) impropriety, (b) lack of
fairness, transparency and cronyism in CTL’s awafr@ontracts, (c) a breach of the
procurement guidelines and mismanagement, and ljcgach of applicable Government

administrative and accounting procedures.

The OCG’s Special Investigation was initiated parguto the discretionary powers
which are reserved to the Contractor-General ur@kstions 15 (1) and 16 of the

Contractor-General Act.
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The OCG’s Investigation sought to determimger alia, the following:

(a) whether the satellite services which were to bekeg by IMC were procured in
compliance with the Government’s Procurement Prasdand Guidelines;

(b) whether they were procured impartially and on memnid in circumstances which
did not involve irregularity or impropriety;

(c) whether all requisite approvals to proceed with pnecurement were obtained
from CTL’s Procurement Committee, CTL's Board, C3lAccounting Officer,
the National Contracts Commission (NCC) and/orGhaéinet; and

(d) by whom and in what circumstances was authorizagoeemted for CTL to

proceed with payments to IMC in the absence ofia&bcontract.

It is also instructive to note that a major locatderacing stakeholder body, the Jamaica
Racehorse Trainers’ Association (JRTA), by wayetfdr, which was dated 2008 July 10
and directed to the Contractor-General, expregseconcern regarding the implications
of the 2008 July 6Herald Article and formally requested that the OCG conduct an

Investigation into the matter.

The referenced letter statedter alia, that “...there is the allegation that there could be
some degree of conflict of interest, which, acaugydio the article, Mr. Rousseau is at
pains to deny, stating that he has removed hinfiseti the negotiations....We the JRTA
are asking that your office investigate this sitoatas clarification of this issue would go
a long way in removing any suggestion of “collusiamonyism” and perhaps any

“conflict of interest” from the CTL Board?®

The preliminary review of (a) the allegations whislere contained in the 2008 July 6
article and (b) the assertions by CTL which werataimed in its letter, that was dated
2008 July 17, were informedhter alia, by the Contractor-General Act, the Government
Procurement Procedures Handbook (GPPH), the Fialafiddiministration and Audit Act,

3 JRTA letter to the OCG. 2008 July 10
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the Public Bodies Management and Accountability A¢he Companies Act and the

Corruption Prevention Act.

In general, these references guided the contextirwivhich the Investigation was
conducted, the methodology which was utilized dredRindings and Conclusions which

have been reached herein.

It is instructive to note that Section 18 (3) oé tBontractor General Act stipulates that

“For the purposes of an Investigation under thist,A& Contractor-General shall have

the same powers as a Judge of the Supreme Coudspect of the attendance and

examination of witnesses and the production of dwsus”. (OCG Emphasis)

Further, Section 17 (1) of the Contractor-General é&mpowers a Contractor-General

“to_adopt whatever procedure he considers approgrido the circumstances of a

particular case and, subject to the provisions thie] Act, to obtain information from

such person and in such manner and make such éesjuas he thinks fit".(OCG

Emphasis)

The primary method of data collection and evidegeghering which was utilized
throughout the Investigation was the issue, by tl@CG, of written
Requisitions/Questionnaires pursuant to the promsif the Contractor-General Act, the
Voluntary Declarations Act and the Perjury Act.

All Respondents, in turn, were required, under thepain of criminal prosecution,

under the Contractor General Act and the Perjury Ad, to provide sworn written

answers, statements and declarations to all of th©CG’s Requisitions and to

formally declare, before a Justice of the Peace, dihthe said answers, statements and

declarations were ‘tcomplete, accurate and truthfill (See Specimen of OCG Form of

Requisition in Appendix).
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The Requisitions/Questions which were utilised iy ©CG included specific questions
that were designed to elucidate critical informatimom Respondents on the matter

which was being investigated.

However, in an effort to not limit and/or excludestdisclosure of information which was
germane to its Investigation but which might notédnaeen specifically requisitioned by
the OCG, the OCG askeadl Respondents the following question:

“Are you aware of any additional information whiglou believe could prove useful
to this Investigation or is there any further statnt in regard to the Investigation
which you are desirous of placing on record? If,y#ease provide full particulars of
same.”(See Specimen of OCG Form of Requisition in Appendjx

Further, in addition to the sworn written answetgch the Respondents were required to
provide, the OCG also requested that in respedhefassertions and/or information
which were to be provided, Respondents were redugesubmit documentary evidence,
wherever possible, to substantiate the statemerdftomsworn declarations that were

made. §ee Specimen of OCG Form of Requisition in Append)jx

Requisitions were issued to key representativahefCTL, inclusive of the Members of
its Board of Directors as well as its most senipeceitive management officers. The
OCG also directed a formal Requisition to Mr. Ofitécintosh, the senior representative
of SportsMax and International Media Content (IM@)e companies which were the

subject of the referenced allegations.

The OCG also went to great lengths to ensure tlespéhdents were adequately and
clearly warned and cautioned that should they madsleesist, obstruct and/or hinder a
Contractor-General in the execution of his functicor fail to provide a complete,
accurate and/or truthful response to any of theuR&pns or questions which were set
out in the OCG’s Requisitions, they would becoma&blk, inter alia, to criminal

prosecution under Section 29 of the Contractor-Gangct. (See_Specimen of OCG
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Form of Requisition in Appendix).

Additionally, the OCG'’s Requisitions/Questionnaiodsarly outlined to the Respondents
the provisions of Section 18 (5) of the Contracs@neral Act.

Section 18 (5) provides thalNb person shall, for the purpose of an Investiggtibe
compelled to give any evidence or produce any deatior thing which he could not be

compelled to give or produce in proceedings in aoyrt of law” (See Specimen of

OCG Form of Requisition in Appendix).

Responses to the said Requisitions/Questionnaiere weturned by all Respondents,
inclusive of the Chairman of CTL, SportsMax and IM@e Honourable Mr. Patrick

Rousseau, 0OJ.

However, the OCG wishes to record that Mr. Petawvdam, the Deputy Chairman of
CTL, failed to comply with the lawful Requisitions the OCG within the stipulated
original and extended deadlines. Mr. Lawson’s failto comply with the OCG’s lawful
Requisitions occurred despite the OCG having exdéndn more than one occasion, the

deadline for the submission of his responses tOBGE.

Mr. Lawson’s failure to comply with the OCG’s Resition was formally referred by the
Contractor-General to the Director of Public Prasiens (DPP) under cover of letter
which was dated 2008 October 3. The Referral, winas made pursuant to Section 29
of the Contractor-General Act, currently residethwvie DPP.

Subsequent to the OCG'’s referral of the matter 88820ctober 3 to the DPP, Mr.
Lawson, by way of his Attorneys-at-law, Hart, Mwedd, Fatta (HMF), submitted his
response to the OCG’s Requisition on 2008 OctobelPiirsuant to a OCG letter which
was dated 2008 September 30 and which was writteasponse to HMF'’s letter of the
same date, Mr. Lawson’s deadline had been, inasteihstance, extended to Wednesday,
2008 October 1.
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In addition, the OCG, after dispatching its Rediosss to several of the Respondents,
met upon some resistance to its line of questiofiam three (3) Respondents and/or
their legal representatives. The subject individisught in one way or another to direct
and/or to dictateinter alia, (a) the methods which should be utilised by thHeQ0for
evidence gathering and/or (b) the scope of the G@@&/estigation.

Two of the subject individuals were Mr. Oliver Mbbish, the President and Chief
Executive Officer (CEO) of SportsMax and Mr. Gord@obinson, Esq., the Attorney-
At-Law of record in the instant matter for CTL’'s KeEgement and, in particular, for CTL
Executives, Mr. Donald Tankoy, the former ExecutWanager of Off-Track Betting and

Mr. Walford Brown, the then CEO.

Both Mr. Oliver Mcintosh and Mr. Robinson made redpve requests for a meeting to
be held with the OCG to clarify issues which weeemed by them to be pertinent to the
matter which was being investigated, following thegspective receipts of the OCG’s

Requisitions which was dated 2008 July 30.

Mr. Robinson, by way of letter, which was dated @Lgust 7, sought to explain the
details of CTL's acquisition of the broadcast signfor horse racing from U.K. and

South African tracks.

Mr. Robinson stated that.“the contract to which your letter refers is noeawhich falls
within the scope of the jurisdiction of the ContacGeneral and the questions asked by

your office are, in the overwhelming majority, ireant to that contract.”

Mr. Robinson further stated thafitally, also in the name of transparency, my dlien
would appreciate receipt of the details of theégttions’ which have been made to you
and the source(s) of these allegations so that ay mespond to each allegation

specifically.”

* Gordon Robinson. Letter to the OCG. 2008 August 7
® Gordon Robinson. Letter to the OCG. 2008 August 7
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In response to Mr. Robinson’s letter, the OCG, laywf letter, which was dated 2008
August 7, explained that pursuant to Section 2 h&f Contractor-General Act, the
Contractor General has jurisdiction over all Goveent contracts. Section 2 defines a
‘Government contrattas including “... any licence, permit or other concession or

authority issued by a public body agreement entered into by a public boétyr the

carrying out of building or other works dor_the supply of anygoods orservices’
(OCG Emphasis)

The OCG'’s letter also informed Mr. Robinson thatwmay of a letter, which was dated
2008 July 18, and which was addressed to Mr. W&lBnown of CTL, it had explained
in detail the primary reasons for, and the subsatydecision of, the OCG to conduct its

formal Investigation into the subject matter.

The OCG'’s letter, which was dated 2008 July 18, ktated that The decision to
commence the subject Investigation follows, intex, @ur receipt of your letter, dated
2008 July 17, which was written in response to@@G’s letter to you of 2008 July b
your letter, you have stated that, “currently thaseno signed contract with SportsMax
with regards to the supply of satellite servicasSouth Africa and the United Kingdom
horseracing”. However, you have also stated thateatity which is named Phumelela
Gold International has assigned a St. Lucian basedhpany, International Media

Content Limited (IMC), “as agents to distribute feosatellite signals in Jamaica®.

The OCG's letter further stated thatHe Office of the Registrar of Companies lists IMC
as a 50% shareholder of SportsMax Limited as atdWia4, 2008.....Further, we have
taken notice of the fact that the Hon. Patrick Reeasl, the Chairman of CTL, is listed as
a Director of SportsMax Limited in the records dfetOffice of the Registrar of
Companies of Jamaica....However, we have also nbstdiespite not having a contract
in place, you have advised that CTL has signaltedntent to commence payments to
IMC....No documentation or further particulars hawseh provided by you regarding the

foregoing arrangements, inclusive of the mannewinch the services of Phumelela Gold

® OCG letter to CTL. 2008 July 18
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International and/or IMC were procured by CTL anbetextent to which these
arrangements were (or are being) settled in conmué with the provisions of the
Contractor General Act and/or the Government Preconent Procedures and

Guidelines:’

In addition, the OCG'’s letter articulated thdthe foregoing would suggest, inter alia,
that the commercial arrangements which are cursentl place between CTL and
Phumelela Gold International and/or IMC (as well &ise arrangements that are
currently being contemplated) are such that they imave been settled in circumstances
which are irregular, improper or lacking in transgancy, merit and fairness and/or
lacking in accord with the requirements of the @actor General Act and/or the

Government Procurement Procedures and Guidelifies.”

In respect of Mr. Oliver Mclintosh, following upohis receipt of the OCG’s Requisition,
which was dated 2008 July 30, he expressed a desimeeet with the OCG to clarify

issues in regard to the matter which was beingsitigated.

Mr. Oliver Mcintosh, by way of a letter, which wasted 2008 August 12, stated that
“We believe however that the Notice emanates framsanderstanding in relation to

certain matters and that it may be helpful ahea®pbrtsMax responding to the Notice
(or any further or amended Notice as your officeynssue) were [sic] a meeting held

between representative of SportsMax and your dffictarify certain issues®

By way of letter, which was dated 2008 August 1#& OCG responded to Mr. Oliver

Mcintosh as follows:

(1) “The Requisition which has been directed to yoa Statutory Requisition which

has been made in pursuance of a formal Investigatio

" OCG letter to CTL. 2008 July 18
8 OCG letter to CTL. 2008 July 18

° Oliver Mcintosh. Letter to the OCG. 2008 August 12
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(2) The subject Investigation is being conducted by @iece of the Contractor
General (OCG) under the powers that are reservea @pntractor-General by the
Contractor-General Act.

(3) The subject Investigation is not being conducte&yrtsMax Limited.

(4) The Requisition which has been directed to you, ahdf the questions that are
embodied therein, must be answered, documentedsalmhitted by you in the
manner and in the time which has been prescribed.

(5) Should you believe that the subject questions hawe provided you with an

opportunity to provide certain information which yphave deemed appropriate

to be placed upon the record, you should note thhé last question of the

Requisition, viz. Question #23, provides you withick an opportunity (OCG

Emphasis).
(6) Should you fail to comply with the referenced R&itjah, without lawful
justification or excuse, you will become liable face criminal prosecution

proceedings under the provisions of Section 28@Qontractor General Act.”

It is also instructive to note that Myers, Fletclaed Gordon (MFG), the Attorneys-At-
Law of record for the Hon. Patrick Rousseau, algestjoned inter alia, the propriety

and the scope of the OCG’s Investigation.

By way of a letter, which was dated 2008 Septenibér MFG wrote to the OCG
following its receipt of the OCG’s second writtereduisition to Mr. Rousseau, which
was dated 2008 September 8.

In its letter, MFG stated thawWe are concerned that despite our client havingvioled

fulsome and unambiguous responses to your prevemusests under cover of letter dated
August 12, 2008 that your subsequent letter, filétth innuendo and accusations, seeks
to continue to impute impropriety on the part of tHon. Pat Rousseau in his dealings

with the said entities without stating the basissiach assertions™®

9 MFG letter to the OCG. 2008 September 17
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The MFG letter further stated thaln“light of the content and tone of that letter we
hereby indicate that before responding to yourHartrequest for information, our client
has a right to know the nature of any complaintngemade against him regarding his
involvement in the above mentioned entities, tregularities that are being complained
of, and the source of such complaint. Specificalywish to be informed of any contract
between the parties that is the subject of you [sngjuiries. This is consistent with the

principles of Natural Justice®

In addition, MFG, in its letter, stated thas' it regards the provision of section 29 of the
Contractor General Act, we would wish to indicatett our client does not seek to
obstruct, hinder or resist the Contractor Generatle execution of his functions, but has
a right to know the nature of any allegations belaegied against him and to know his

accuser...*?

By way of letter, which was dated 2008 Septemberti® OCG responded to MFG in
the following verbatim terms:

“Re: Notice of Formal Requisition for Information ad Documentation to be

Supplied under the Contractor General Act — Conduof Investigation —

Concerning Allegations of irreqularity in the propmal of SportsMax to provide

satellite service for simulcast racing from SoutHr&a and the United Kingdom

for Caymanas Track Limited.

We are in receipt of your letter of the " ihstant which was received in our
Offices, today. We have noted that you act on lbetfathe Hon. Mr. Patrick
Rousseau, OJ.

Your letter, quite surprisingly, has raised certainfounded questions regarding

the propriety, appropriateness and legality of #rdditional Requisition, dated

" MFG letter to the OCG. 2008 September 17
2 MFG letter to the OCG. 2008 September 17
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September 8, 2008, which the Office of the CordraGeneral (OCG) has
directed to your Client.

The Requisition contains six (6) questions.

Three (3) of the six (6) questions which have bdieected to your Client for
answer, viz. Questions #1, #4 and #6, are questidrish are intended to have
certain written representations which have beenenader alia, to Minister Don

Wehby, clarified by Mr. Rousseau.

Two (2) of the referenced representations were niad&ir. Rousseau himself.
The other was made by the Deputy Chair of the Cagsdrack Limited (CTL),
Mr. Peter Lawson. Full particulars of the refereddiiree (3) representations are

provided in the Requisition itself.

The other three (3) questions, viz. Questions 82ad #5, are questions which
seek to elicit specific information as regards tperations and/or administration
of CTL. You will no doubt recall that your Cliestthe Chairman of CTL.

The additional OCG Requisition of September 8, 2@0fch has been directed to
your Client, is entirely lawful and proper. You aaéso fully aware that it has
been issued in accordance with the provisions efGbntractor General Act and
pursuant to the expressed powers which are resetwvetl Contractor General

thereunder.

Your Client is compelled by law to provide fulsommeswers toall of the

referenced questions or face criminal prosecution.

As it now stands, your Client has failed, withawful justification or excuse, to
comply with the terms of a lawful Requisition o @CG, dated September 8,
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2008. His failure to so comply constitutes a criahioffence under the provisions
which are contained in Section 29 (b) of the Cocttva General Act.

Be that as it may, and without prejudice to therafioentioned, the Office of the
Contractor General, having taken into account @levant factors, hereby grants
an extension to the September 17, 2008 deadlinehwias previously stated in
our letter of September 8, 2008, to Wednesdaye8dyer 24, 2008 by 3.00 PM.

We would strongly urge your Client's full coopecati with the subject
Requisition and Investigation of the OC&.”

The OCG, as a creature of Statute, is bound byit8tat namely the provisions of the
1983 Contractor General Act. In the conduct ofaffgirs and its Investigations, and in
the discharge of its statutory mandates, the OCGGlveays and will always scrupulously
and fairly, but fearlessly and forthrightly, abilg the clear and unambiguous provisions

that are stipulated in the Contractor-General Act.

Summary of Primary Findings

The OCG's Investigation in the instant matter whlkinder consideration, regarding the
affairs of CTL, has revealegrima facie evidence of breaches of the GPPH, the
Contractor-General Act, the Financial Administratend Audit Act, the Companies Act,
the Public Bodies Management and Accountability Actl the Corruption Prevention
Act.

These breaches were due primarily to (a) an app&asure on the part of CTL to apply
adequate planning and accounting controls to theeldement, implementation and
execution of procurement for (i) its overseas soasi satellite signals and, (ii) the

distribution of its local content, and (b) a faduon the part of the Hon. Mr. Patrick

130CG’s letter to MFG. 2008 September 18
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Rousseau to disclose, to the Board and Manageme&llg in a timely fashion and/or at

all, (i) his interest in IMC and (ii) the assoca@tibetween IMC and SportsMax.

The OCG found that a conflict of interest situatisnpresent in the fact that Mr.
Rousseau is the Chairman of IMC, SportsMax and Ghé. three entities which are the

focus of the OCG'’s Investigation.

The OCG’s Investigation revealed that IMC and CTie @arties to a Government
contract which was not duly authorised by the ratgauthorities, namely the NCC, the
CTL Procurement Committee, the CTL Board of Direstand/or the Cabinet as the case

may be.

The CTL/IMC contract for provision of simulcast sas from the UK and South Africa
(SA) came into effect on 2008 June 1, when IMC pased the referenced rights from
Phumelela Gold International (PGI). PGI had ingidcthat, as at 2008 June 1, all
payments in respect of its signals were to be thteto IMC, to which it had sold its

rights.

Based upon the assertions of Mr. Oliver Mcintoste President and Chief Executive
Officer (CEO) of IMC and SportsMax, which is comed in a letter that was dated 2008
September 23 to CTL, CTL and IMC initiated a ‘vdragreement’ pending the signing

of a formal contract.

Further, on 2008 July 17, Mr. Walford Brown, theethCEO of CTL stated that
“Although there is no contract in place we intendritake payment to IMC pending a

formal contract.”™

The OCG found that while there was faymal written contract in place between the
CTL and IMC, on 2008 September 23 Mr. Oliver Mchkttoof SportsMax, by way of
letter to CTL, requested that information with mejdo CTL’'s betting revenues be

14 CTL’s letter to the OCG. 2008 July 17
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submitted to IMC for the processing of invoices.LOWas obligated to remit, to IMC,

four percent (4%) of the monthly wagers for the therof June, July and August 2008.

In light of the referenced IMC/CTL contract, anc thppearance of a conflict of interest
on the part of the Hon. Mr. Rousseau - who holésGhairmanship of all three entities,
viz. CTL, IMC and SportsMax, it is instructive toote that the OCG has seen no
documentary evidence to indicate that Mr. Rouss$ealidisclosed his interest in IMC to
the CTL Board.

Whilst the documentary evidence confirms that Mougseau had disclosed his interest
in SportsMax to the CTL Board of Directors, as wadlhis interest in other commercial

entities, the same has not been proven in respédc

In fact, it was not until 2008 July, approximatalge (1) month after IMC took over
responsibility for the PGI signal, that the CTL Maement and Board became aware of
Mr. Rousseau’s interest in IMC and the fact thaClMnd SportsMax were associated

companies.

In support of the foregoing, the OCG notes theréisss of one of the Directors of CTL,
Mr. Lee Clarke, who informed the OCG that he waawaere of the relationship of both
entities until after reading the OCG’'s Media Re&gasvhich announced the

commencement of the OCG’s Investigation on 200§ 2l

The other CTL Directors, in sworn statements, imed the OCG that, on 2008 July 31,
it was disclosed to them that IMC is a 50% shamiroln SportsMax. However, none

was aware of a disclosure of interest by the CThi@man in IMC.

Further, in respect of Mr. Rousseau’s declaratibrinterest in IMC, the OCG has
concluded that Mr. Rousseau, on 2008 Septembep2®jded the OCG with what

appears to be false sworn statements in that eetedghat he had in point of fact made a

Caymanas Track Limited Office of the Contractor-&anh 2009 January
Page 17 of 187



declaration of his interest in IMC, during a CTLd&d Meeting which was held on 2008

January 3.

The documentary evidence, which includes the MswotfeCTL’s 2008 January 3 Board
Meeting, and the sworn written statements whichew®ovided to the OCG by the CTL
Board Members, have, however, comprehensively aditted Mr. Rousseau’s
assertions and, as such, the OCG feels that teesafiicientprima facie evidence to
suggest that Mr. Rousseau has acted in contraveatiSection 29 (a) of the Contractor
General Act by attemptingpter alia, to mislead a Contractor General and, by so doing,

may have committed a criminal offence.

It is also instructive to note that by way of lettehich was dated 2008 July 18, Minister
Don Wehby, the Minister with portfolio responsibylfor CTL in the Ministry of Finance
and Public Service (MOFPS), wrote to Mr. Rousseaguiing about the veracity of
certain allegations which were contained in a tettat was written by one Mr. Andrew

Azar.

Mr. Azar's letter was published on 2008 July 19heTrack and Poolsnagazine. (NB.
Minister Wehby's letter was dated 2008 July 18, levtineTrack and Poolspublication,
which contained Mr. Andrew Azar’s letter, was daSaturday, 2008 July 19).

Mr. Andrew Azar’s letter had commented on an akegeanting of a contract by CTL to
SportsMax and inferred that there was a conflictnéérest, or cronyism, in the award

and/or settlement of the said contract.

Minister Wehby, in his letter, had requested a iteetaexplanation of the transaction
between CTL and SportsMax which had been alludedytdir. Andrew Azar in his
letter. Further, Minister Wehby, in his letter,teththat'Additionally, please advise if the
contents of the letter are accurate and what actiamere taken by the Board to ensure

good Corporate Governance?

15 Minister Wehby’s letter to Mr. Rousseau. 2008 Jily
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In an email response, which was dated 2008 Julytd8iinister Wehby's letter of
enquiry of even date, the Hon. Patrick Rousseatedstthat “..the statements are

libellous.”*®

In an attached email, which was dated 2008 Julytli&t, was sent to the Minister, the
CTL Board and CTL’'s Management, Mr Rousseau alatedtthat PR had discussions

in prior years with SportsMax about selling thehig to the signal to SportsMax and to
have SportsMax distribute the signal on their béh& deal was struck between
SportsMax and PR and SportsMax now owns the rigihtdamaica. SportsMax has sold
those rights to the local bookmaker and to CTL.”

In contrast to the foregoing assertions of Mr. Reasl, it is instructive to note that two
(2) days prior to Mr. Rousseau’s email declarabor2008 July 16, Mr. Simon Nicholls,
the Vice President of International Operations R@sl, wrote to Mr. Donald Tankoy,
CTL’s Executive Manager for Off-Track Betting andted thus: Thanks for your letter.
We did sell our rights to IMC and not SportsMaxrr$d thought you know [sic] they

were linked.*8

The referenced email from Mr. Nicholls was writiarresponse to Mr. Tankoy’s letter of

enquiry, which was dated 2008 July 14.

In his letter, Mr. Tankoy had enquired as follow§hank you for your letter dated July
10, 2008. Your letter indicated that Phumelela gissd agency rights to SportsMax for
the promotion of horse racing picture from Southcafand Racing UK effective June 1,
2008. We have been having preliminary discussiatis $SportsMax and now have in our
possession a draft contract which indicates thatcanpany known as International
Media Content (IMC) is acting on behalf of SportsMa executing this contract. We

18 The Honourable Patrick Rousseau. Email to Minigéehby. 2008 July 18
" The Honourable Patrick Rousseau. Email to CTL 802608 July 18
18 Simon Nicholls. Email to Donald Tankoy. 2008 Juiy

Caymanas Track Limited Office of the Contractor-&anh 2009 January
Page 19 of 187



seek clarification from you as to whether IMC has duly authorized by you to act on
behalf of SportsMa%*® (OCG Emphasis)

Based upon the foregoing, the OCG found that CTM&nagement and Board were (a)
unaware that IMC was the parent company of Sportsaal, (b) that Mr. Rousseau was

also the Chairman of IMC.

The OCG'’s Investigation also found that Mr. Roussea his disclosure of information
which was contained in the emails to the Ministé'e CTL Board and the CTL
Management, failed to disclose that (a) IMC, antdSmortsMax, had purchased the PGI
rights, (b) he was the Chairman of IMC, (c) IMC whse parent company for SportsMax,

and (d) whether SportsMax was acting in the capatian agent for IMC in Jamaica.

It is also instructive to note that Mr. Rousseauhis email which was dated 2008 July
18, stated that SportsMax, and not IMC, held thbts to the PGI tracks. However, in a
letter to Minister Wehby, which was dated 2008 @y CTL’s Deputy Chairman, Mr.
Lawson, writing on behalf of the CTL Board, statedt IMC was the PGI agent.

When questioned by the OCG regarding the discrgpang¢he information that was
supplied to the Minister by the CTL Board in itide which was dated 2008 July 29, and
the information which was contained in Mr. Rousseamail which was dated 2008 July
18, Mr. Lawson, in a sworn statement to the OCG@jsad that As a Director of CTL, |
rely primarily on the management of CTL to provitie details of contracts. While |
cannot definitively explain the discrepancy, it wasbably inadvertent and due to the

fact that two separate statements were made byliffievent persons

Further, in response to the Minister's enquiry,vilgy of letter, which was dated 2008
July 29, the Deputy Chairman of CTL, Mr. Peter Lawswriting on behalf of the CTL
Board, stated that “. Mr. Rousseau had declared ‘interest’ in this subpatd instructed

the CTL Board of Directors and Management that las wnot to be sent or copied on any

19 Donald Tankoy. Letter to PGI. 2008 July 14
% peter Lawson. Response to the OCG Requisitior8 Zflober 8

Caymanas Track Limited Office of the Contractor-&anh 2009 January
Page 20 of 187



information, documentation or material relating this subject. Additionally, Mr.
Rousseau has not attended any meetings or beey fpagiscussions or negotiations on

this subject.”®

To the contrary, however, all CTL Directors, in swatatements, informed the OCG that

they were unaware of a disclosure of interest yGRL Chairman in IMC.

Notwithstanding the inconsistencies in the reprigems that were made by the CTL
Board Members to the Minister and to the OCG, whalear is that as at 2008 July 31,
all CTL Board Members were in fact aware of the qioms regarding a conflict of
interest on the part of the Chairman with respectthte IMC/CTL contract and/or

commercial arrangement.

However, having gained knowledge of Mr. Roussedntsrest in IMC subsequent to
presenting the Minister with inaccurate informatetout Mr. Rousseau’s declaration of
interest on 2008 July 29, the OCG has concludettiieaCTL Board of Directors failed
to correct their prior assertions to the Minister motifying him of what they had
discovered. The Board also failed to advise theidten of what remedial or corrective
actions, if any, they had taken or would be takimthe circumstances to directly address
the matter. In so doing, it is the Finding of thE@ that the CTL Board Members failed
to fully discharge their fiduciary duties to CTLdrarguably, those of their duties which
are mandatedjnter alia, by Section 6 of the Public Bodies Management and

Accountability Act and, in particular, sub-secti@) thereof.

Section 6 (d) of the Public Bodies Management andc&ountability Act provides that:
Every board shall-...
(d) advise the responsible Minister on matters efiegal policy relating to the

management of the body.

2 pater Lawson. Letter to Minister Don Wehby. 2008 29
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The OCG's Finding, as above, is made within theexrof the fact that Minister Wehby
had specifically requested that he be advised &yOhL Board as towhat actions were
taken by the Board to ensure good Corporate Goveéaat CTL in light of the very

allegations of a conflict of interest which had hh@eade against Mr. Rousseau.

It should be noted that in the Board’s letter te Minister, it had advised him thatte
CTL Board of Directors instructed Management thatpayments are to be made on the
signal being received from Phumelela controlledetaacks until an agreement has been

properly executed

However, this action by the CTL Board appears teehlaeen made to address the fact
that CTL had previously expressed its intent to fnake payment to IMC pending the
formal contract. Notably, the Board’s actions did not in any wapeak to Mr.
Rousseau’s interest in IMC.

The OCG’s Finding also rests on the fact thatsrRequisition, dated 2008 September 8,
to all of the Directors of the CTL Board, it hadked the following question:

“Was the information about a possible relationsbgtween IMC and SportsMax
declared to the Minister in subsequent correspond@nf yes, please provide a
copy of the relevant documents and state the cistamees relating to the same

and the date(s) on which this was done”.

Three (3) of the CTL Directors stated that they diot know whether subsequent
correspondence was sent to the Minister, while dwectors, Mr. Peter Lawson and Mr.

lan Parsard, stated as follows:

“I am not certain, but | do not think that there hbhsen further formal

communication with the Minister since the lettetedJuly 29, 20082

#2 Response by CTL Board of Directors.
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Director Lee Clarke, in his response to the OCGgirsition, which was dated 2008
September 16, stated thdtdm not aware if any declaration of a possibleateinship
between IMC and SportsMax has been made to the stdiniin subsequent

correspondence?

Further, with regard to the PGI rights and IMC'qjaisition of the said rights, it is
instructive to note that both Mr. Rousseau and Miver Mcintosh have attested to the
fact that IMC had been in negotiations with PGI fiee acquisition of its rights prior to
Mr. Rousseau’s ascension to the Chairmanship at GML2007 October 29. These

negotiations, according to Mr. Oliver Mcintosh, kqdace over thelast four years...”

Mr. Rousseau, in his sworn declaration to the O@@ich was dated 2008 August 12,
stated thatIMC/SportsMax has had on-going discussions withl P€arding betting

and broadcast rights for its racing for over thrgears and | was involved in those
discussions. When | became Chairman of CTL, | wathdrom those negotiations and

they were continued by Mr. Oliver MclIntosh andtemsm and | took no further part.2*

The OCG has, however, found that within the timewhich IMC was allegedly
negotiating with PGI to acquire the rights, PGI lpmdsented CTL with an opportunity,

on 2005 August 3, to control and distribute thatesd signal in Jamaica.

In addition, based upon a series of email corredpoce between Mr. Rousseau and Mr.
Simon Nicholls of PGI, which was dated 2008 Januaryand which was copied to
SportsMax’s President and CEO, Mr. Oliver Mcintote OCG questions the veracity
of the assertions of both Mr. Oliver Mcintosh and Rousseau regarding the acquisition
of the PGl signal rights by IMC.

% Director Lee Clarke. Response to the OCG’s Retjoiisi2008 September 16
% patrick Rousseau. Response to the OCG’s Requis@08 August 12
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Prior to Mr. Rousseau’s declaration of interesEportsMax, to the CTL Board on 2008
January 14, Mr. Rousseau had engaged, on 2008 ryaduain extensive email
negotiations with Mr. Nicholls of PGlI, for and orehalf of not only CTL, but also
SportsMax — all while he was the Chairman of CTho$sMax and IMC.

It must also be noted that the referenced emaile went by Mr. Rousseau to the CTL

Board of directors on the same date, 2008 January 7

It is also instructive to note that Mr. Rousseaparticipation in the referenced
deliberations directly conflicts with the sworn egsns which he has made to the OCG
that “When | became Chairman of CTL (on 2007 October R9)ithdrew from those

negotiations...*

In respect of the referenced 2008 January 7 ereilatations, the OCG has notéuer

alia, the following:

() PGI was of the opinion that SportsMax, CTL and tbheited Bookmakers
Association (UBA), were in a three way deal to acguhe PGI signal for

Jamaica;

(b) In the referenced negotiations, Mr. Rousseau wasraptly representing both

CTL and SportsMax, in consequence of which he heahélicting interest;

(c) The proposed terms of the deal which were beingudised with PGI in the

emails were not deemed by Mr. Rousseau to be logmdh SportsMax;

(d) Mr. Oliver McIntosh apparently presented a sepgratposal to PGI;

% patrick Rousseau. Response to the OCG’s Requis2@08 August 12
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(e) Six months after the email discussions, IMC, theepacompany of SportsMax,

became the rights holder for the said PGI signal.

In the circumstances, the OCG has concluded thatRdusseau acted in breach of his
fiduciary and/or statutory duties of trust to CTMr. Rousseau’s actions, as more
particularly described herein, have resulted inractl benefit accruing to IMC, an entity

in which he is the Chairman.

In light of the foregoing, the OCG has concludedtththrough his position as the
Chairman of the CTL Board, Mr. Rousseau has carreed negotiations with
representatives of PGl and has passed informatiochvhe has acquired in that capacity
to Mr. Oliver Mcintosh, the CEO and President ob&pMax and IMC, with a view to a

benefit accruing to SportsMax and/or IMC.

The OCG has also found that the referenced emaitudsions preceded IMC's
acquisition of the rights to the PGI signal and #ae of the said rights to CTL.
Interestingly, it was these very signals which haen offered to CTL by PGI in 2005
August and which would have given CTL,.an opportunity to control the distribution
to Jamaica bookmakers and for Caymanas to be ingehaf that and earn some income

for the service?®

The said email discussions of 2008 January 7, @sceded Mr. Rousseau’s disclosure,
of 2008 January 14, of his interest in SportsMathe&oCTL Board.

It is difficult not to find that the said mattersgclusive of the settlement of the referenced
agreement between CTL and IMC, constitute compgltiima facie evidence of the
commission of an act of corruption on the part of Fatrick Rousseau in contravention
of the provisions of Section 14 (1) (b) of the @gtion Prevention Act,

% PGl email to CTL. 2005 August 3
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Section 14 (1) (b) of the Corruption Prevention Atipulates that A public servant
commits an act of corruption if he - in the perfame of his public functions, does any

act or omits to do any act for the purpose of afutag any illicit benefit for himself or

any other persoh (OCG Emphasis).

Summary Overview of Specific Findings

The OCG'’s Investigation in this matter has made ftl®wing determinations and/or

uncovered the information which is summarised below

1. The Hon. Patrick Rousseau was appointed Chairm&iraf effective 2007 October
29.

2. SportsMax submitted a revised proposal to CTL, @@62July 12, for the broadcast of
local racing and expressed a desire to acquirausixel live broadcast rights for the
Caymanas races on its cable station. This propeaalpresented to CTL when Mr.
Rousseau, in 2006 July, invited the Executive ManagMarketing of CTL, Mrs.
Lynch, to a meeting in which she was introducettoOliver Mcintosh, the CEO of

SportsMax.

The revised SportsMax proposal includeder alia, the non-exclusive broadcast of
sponsored races on SportsMax and the exclusivde(catdy) live broadcast of all

other races.

3. The 2006 July 12 revised proposal from SportsMaxls® apparently the second
proposal which was being submitted to CTL in respédhe live broadcast of CTL
racing content. According to Mr. Oliver Mcintoshp@tsMax had submitted a
proposal in 2006 April. However, the OCG has seendacumentary evidence of
such a proposal. Nevertheless, the OCG found teedbupon the 2006 July meeting
with Mr. Rousseau and Mr. Oliver Mcintosh, SportsMaresented CTL with the
2006 July 12 revised proposal.
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4. The then CTL Board, under the stewardship of Mrllisvh Chin-See, rejected the
2006 July 12 proposal from SportsMax on the grouhds CTL was not interested in
granting exclusivity for the live broadcast of it€al races on a cable channel. This
conclusion was reached after CTL had consulted thiéhOff Track Betting (OTB)
Operators, who stated that this would have hadrectdnegative impact on their
bottom line.

However, in 2008 March, under a new Board whicls whaired by Mr. Rousseau,
the issue of the live broadcast of the CTL conteas raised and the CTL Executive
Manager - Marketing was instructed to invite meti@uses to submit proposals

relating to same.

5. On 2008 March 14, letters of invitation to tendeerg directed to (a) CVM
Communications Group, (b) Television Jamaica Lt), $portsMax Ltd., and (d)
Cable News & Sports (CNS), requesting that theyrsubids in regard to the live
broadcast of CTL races.

A Sub-Committee of the CTL Board was established2808 May 1 to review the
proposals which were to be submitted as a resute@f2008 March 14 letter to the

four (4) targeted media houses.

Based upon a review of the notes of the meetindhy@fSub-Committee, which was
dated 2008 May 29, the bids which were receivethf(a) TVJ, (b) SportsMax and
(c) CNS were considered. CVM did not submit a sdtavas more interested in a

delayed broadcast.

According to Mr. Parsard, a CTL Director, the bwdsich were assessed “did not
lend themselves to objective assessmeBa%ed upon the assertions of Mr. Parsard
and the documents which were presented to the @@EDCG found that the 2008
March 14 letters of invitation to tender did notvlaan attached comprehensive
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tender document which outlinedhter alia, (a) the deliverables, (b) the eligibility

criteria, and (c) the evaluation and award criteria

6. Mr. Rousseau declared his interest in SportsMa2@f}8 January 14 to the Board and
Management of CTL in an email, while also requestimat information with regard
to satellite services for CTL should not be disedswith him.

Having declared his interest, and having regarthédact that he was involved in the
initial proposal from SportsMax to CTL for the bduast of local races, the OCG
found that Mr. Rousseau complied with the requinetsi@f Section 17 (2) (a) of the
Public Bodies Management & Accountability Act irspect of SportsMax’s bid to
broadcast the CTL content.

7. CTL requires satellite uplink services to facil@ahe broadcast of its local racing
signals to the OTBs. Currently, Roberts Communacatietwork Inc. (RCN), a US
based company, provides CTL with this service. R@N contract was signed on
2001 August 23 and was expressed to first expir20@2 August 31.

However, upon expiry, the contact was not putcimpgetitive tender as a result of the
inclusion in the contract of a Right of First Redug¢RFR) Clause which, from all
indications, was fully utilized by RCN. Indeed, tB€G’s Investigation revealed that
RCN, pursuant to the RFR clause, wrote to CTL dd628ugust 30 and extended the
tenure of the contract to 2008 August 31.

8. As at 2008 November 25, the OCG’s Investigatioreaded that the contract between
RCN and CTL was still in effect. CTL pays RCN amaal fee of US$480,000.
However, it must be noted that on 2008 June 3, @fdte to RCN informing them of
its intent to put to tender the contract for uplis&rvices, and invited RCN to
participate in the tender process when this wasgoandertaken. This, CTL stated,
was in line with the requirements of the Governm@oturement guidelines.
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9. SportsMax submitted a proposal to CTL on 2008 Ap4l for end-to end content
distribution of both CTL'’s local and internatiorantent from Caymanas Park to all
requisite locations via SportsMax’s uplink servitde OCG found that this proposal
was deliberated upon by a committee, which didimcude Mr. Rousseau, on 2008
May 29.

10.Mr. Walford Brown, the former CEO of CTL, has as¢sdrthat he and Mr. Donald
Tankoy, CTL’s former Executive Manager for Off-TkaBetting, approved CTL’s
contracts for the acquisition of simulcast sign#isreview of several of the CTL
contracts for overseas simulcast signals, howeeggaled that these contracts were

primarily signed by Mr. Donald Tankoy.

11.Pursuant to Section 2 (1) of the Financial Admmaison and Audit Act (FAA), and
having regard to certain correspondence, dated @@d8oer 31, which was received
by the OCG from the Financial Secretary, the Actalble Officer for CTL was Mr.

Walford Brown, its Chief Executive Officer.

Accounting and Accountable Officers of Public Bajien accordancenter alia,
with Sections 16 (2), 19 and 24F of the FAA Ack aested with the authority and
responsibility,inter alia, to make commitments and payments and are autioaisd
are held responsible to certify and approve therman of vouchers and to enter into
contracts and agreements on behalf of the Publdty®o Bodies for which they are

accountable.

Having regard to the foregoing, the OCG found thitat Tankoy was neither the
Accounting and/or Accountable Officer for CTL. Asich, Mr. Tankoy was not
authorised to sign and/or approve contracts. Neittid he have the requisite
authority to make contractual commitments on bebla@TL.
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12.The OCG’s review of CTL’s simulcast contracts aleeealed that CTL, in selecting
the tracks for simulcast racing, is obligated tquae satellite signals either directly
from the tracks, or from the assigned agents dtsigolders. In this regard, the OCG

found that the method of contracting is that oessidurce or direct contracting.

13.The overseas race tracks which are selected farlcaist racing by CTL are chosen

based upon their perceived profitability and CTatslity to pay.

14. A review of the payments which have been made bl @Tsimulcast providers for
the period 2006 January to 2008 July, revealed@hidt made a range of payments to
several contractors between J$153,308.08 to J$3®68.29. For the referenced
period, CTL paid a total of US$2,431,888.07 or B365,306.95, all in violation of

applicable Government procurement procedures andatons.

15. A review of the NCC'’s database, for contracts whielie been endorsed for CTL by
the NCC, for the period 2006 January to 2008 Jidyealed that there were no

approvals granted for any contract for the acqoisiby CTL of simulcast signals.

16.The OCG has seen no documentary evidence to ieditat CTL has ever
approached the NCC to request permission to utiiseSole Source and/or Direct
Contracting Methodology to acquire simulcast sielignals, in accordance with
Section 2.1.3.4 of the GPPH and/or the Ministr§fance Circular No. 17, which is
dated 2002 May 15 and which is entitled Public &edrocurement Policy &
Procedural Guidelines for Sole Sourcing. Theseiprans require that prior approval
should be sought from the NCC for the use of thie Source Methodology for all

Government contracts that are $1 Million and ahowalue.

17.The CTL Board, by way of letter, which was date®2Quly 29, informed Minister
Don Wehby that it was of the opinion that the astjiain of signal rights on overseas
racing does not and should not fall under the Gawent’s procurement guidelines.
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18.The OCG's Investigation revealed that there appkaoebe no formal approval
process in place at CTL for contracts and/or agesgsnwhich are entered into by
CTL for the acquisition of simulcast racing signdsirther, contracts of this nature
were primarily signed and negotiated by a singtividual, Mr. Donald Tankoy, who

had no authority under law to do so.

19.Contracts for the acquisition of simulcast signaysCTL were not subject to the
review and approval of CTL's Procurement Committee.this regard, the OCG
found that CTL was in breach of Section 1.5.2.8hef GPPH. In fact, it was not until
2008 June 26, that the Board of Directors instaic€dL's Management to channel
all new simulcast contracts through it which, iself, would not have cured the
breach of Section 1.5.2.3.

20.The OCG has seen no documentary evidence to iedicat the CTL Accounting or
Accountable Officer either (a) gave prior writteppeoval for the use of the sole
source methodology or (b) approved the contraatstfe acquisition of simulcast
signals.

21.PGI approached CTL in 2004 for the provision of @itast satellite signals from the
UK and South Africa. However, as at 2005 July 1] @&ceived simulcast signals for
the UK and South Africa from the SIS/PGE on the BERing International unified

channel.

22.By way of letter, which was dated 2008 May 1, Sti®imed CTL that the joint
SIS/PGI service was terminated effective 2008 M&@thThe referenced letter also
informed CTL that Tote Investments Ltd. was thersidger SIS in the Caribbean.
Based upon the foregoing, the OCG found that CTd.dnheaommercial arrangement in
place with Tote Investment Ltd. for the acquisitiohthe SIS signal, in respect of
which, as at 2008 July, CTL had paid a total of,3$2,891.10.
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23.The OCG has seen no documentary evidence that GUighs the approval of the
Accounting Officer and/or the NCC for the use of #ole source methodology for
the acquisition of signals from Tote Investment.Llid this regard, the OCG found
that there was a breach of Section 2.1.3.4 of tABI&

24.IMC purchased the rights to the PGl signal in Jamand, as at 2008 June 1, CTL
was obligated to direct payments to IMC in orderntaintain access to the PGI
signal.

25.Mr. Donald Tankoy informed the OCG that, on 2008yM&a Mr. Simon Nicholls of
PGl met with CTL representatives and informed théwat SportsMax had been
appointed agents to represent PGI in the Cariblzeahthat, as at 2008 June 1,
payments with respect to the PGI signal were tditeeted to SportsMax.

26.Mr. Tankoy further advised that, on 2008 June 4, Mliver Mcintosh and other
SportsMax representatives met with CTL's managenssmt informed CTL that
SportsMax and PGI had finalized the agreementhist teferenced meeting, it was
asserted that Mr. Oliver Mcintosh offered CTL sign®r English races at a rate of
4% of the gross sales.

27.IMC presented CTL with a draft contract for the wisgion of the PGI signal.
However, according to Mr. Tankoy, at that date, G¥as unaware of a company
named IMC. On 2008 July 14, CTL wrote to PGI fartication and questioned PGl
on whether IMC was authorised by them to act oralb&ti SportsMax.

28.Mr. Simon Nicholls of PGI responded, on 2008 Jllytb CTL'’s query by informing
it that PGI had sold the rights to its signal toGMwind not to SportsMax. He also
indicated that he thought CTL had known about thenection between SportsMax
and IMC.
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29.CTL has refused to sign the IMC/CTL contract dsai$ deemed the conditions of the
contract to be unsatisfactory given that the IM@fidcontract reportedly prohibits the
re-broadcast of the signal.

30.The OCG'’s Investigation has revealed that CTL hasrdract in place with IMC in
respect of which, according to Mr. Oliver McInto€liTL and IMC initiated a verbal
agreement for CTL to maintain access to the PGiaigending the signing of a
formal contract. However, no approval has beenivedeby CTL from the NCC for
the PGI/CTL contract and/or for the IMC/CTL contrac

31.Based upon this ‘verbal agreement’, IMC wrote toLCdn 2008 September 23
requesting that the betting revenues for the mootldsine, July and August 2008 are
reported so as to facilitate the preparation ohanice.

32.The 2008 September 23 letter from IMC to SportsNMaxthe only documentation
which has definitively suggested that SportsMaansagent for IMC with regard to
the PGI signal. However, a review of the statemevtiech have been issued by
SportsMax, regarding the allegations of a Sportsigieposal to CTL, revealed that
(a) there was a clear indication as to the entiyctv bought the rights, i.e. IMC; (b)
SportsMax’s proposal to CTL was unrelated to thé §ignal, and (c) there was no

mention that SportsMax was an agent for IMC in eespf the PGI signals.

33.Mr. Rousseau is the Chairman of, CTL, SportsMax [dh@. However, he has failed
to comply,inter alia, with the requirements of Section 17 (2) (a) & Bublic Bodies
Management & Accountability Act and Section 193 (i) of the Companies Act by
failing, inter alia, to disclose his interest in IMC to the Board andnagement of
CTL.

34.The Management of CTL was unaware of the relatipndtetween IMC and
SportsMax, until 2008 July, approximately one moatter the CTL/IMC contract
came into effect on 2008 June 1.
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35.The OCG found that neither Mr. Patrick RousseauNhiorOliver Mcintosh provided
information about the shareholders of IMC, desp#eng expressly asked to provide
the said information by the OCG in its lawful Regjtion Questionnaire which was
dated 2008 July 30.

36.All Members of the CTL Board have in sworn declemag to the OCG stated that
they were unaware of a declaration of interest MCIl by the Chairman, the
Honourable Mr. Rousseau. Further, none of the mesniiethe Board was aware of
the relationship and/or association between IMC &pdrtsMax until 2008 July,

approximately one month after IMC took over fukpensibility for the PGI signal.

37.0n 2008 January 7, seven days prior to Mr. Rousseadaclaration of interest in
SportsMax on 2008 January 14, Mr. Rousseau, inlecoaiespondence to PGI,
which was copied to Mr. Oliver Mcintosh and to MXavier Chin of United
Bookmakers Association (UBA), made several repragiems for and on behalf of
CTL and SportsMax in regard to the PGI signal. Ofenis that these discussions
occurred prior to IMC’s purchase of the PGI rigatsl in which PGl asserted that it

was of the opinion that there was a three (3) wegl etween SportsMax, CTL and

the UBA for the commercialisation of racing.

It was also posited that SportsMax would broadt@straces on cable television and
revenue would be made via telephone betting. Thosilldv all be facilitated by
sponsorship from the UBA. However, contrary to {hésceived cooperation between
CTL, SportsMax and the UBA, the parent company pbr&Max, IMC, purchased
the rights from PGI.

38.Mr. Rousseau’s involvement in the foregoing distuss is also contrary to his
assertions to the OCG that he ceased participatitihe PGI/IMC negotiations when

he became Chairman of CTL.
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39.The OCG'’s Investigation has revealed that Mr. Reas%s non-disclosure of his
interest in IMC has brought into question the pietyrof the CTL/IMC agreement as
well as the deliberations of the CTL Board, patady as they relate to IMC’s

competitor, Tote Investments Ltd.

40.The fee of 4% which is being charged by IMC is witlthe going range of fees
charged for simulcast signals. In this regard, @@G’s Investigation revealed that
simulcast providers charge between 3% and 6% ofadlers.

Referrals

The OCG, in the conduct of its Investigations,aquired to be guided byection 21 of
the Contractor-General Act.

This provision unequivocally mandates a Contractorseneral to consider whether

he has found, in the course of his Investigationyaipon the conclusion thereof, any

evidence of a breach of duty, misconduct or criminaoffence on the part of an

Officer or member of a Public Body, and to formally refer the matter to the

appropriate person or authority which is competentto initiate such proceedings in

the matter as may be deemed appropriate.

The Contractor General is expressly and unequivocbl empowered by the Statute

to make a determination as to whether there is evidence of a breach of duty or

misconduct or criminal offence on the part of anfafer or member of a public body

It is critically important that this proviso of Section 21 of the Contractor General

Act is publicly emphasized as many commentators areither wholly ignorant about

it or have publicly displayed a lack of understandiag about its plain meaning and its

unequivocal import and intent.
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The verbatim provisions oBection 21are reproduced hereunder in their entirety as

follows:

“If a Contractor General finds, during the coursd bis investigations or on the
conclusion thereof that there is evidence of a btineaf duty or misconduct or criminal
offence on the part of an officer or member of bligtbody, he shall refer the matter to
the person or persons competent to take such diszip or other proceeding as may be
appropriate against that officer of member and linsach cases shall lay a special report

before Parliament”.

The OCG finds that there is sufficieptima facieevidence which is contained herein

and, more particularly and importantly, in the swetatements that were furnished to the
OCG by the relevant Respondents, to suggest taddlard and/or some Board Members
of CTL were negligent in the exercise of those ekithat are prescribed, in particular, by
Section 17(1) (a) and (b) and Section 6 (d) of Fhédlic Bodies Management and

Accountability Act.

The Deputy Chairman of the CTL Board, Mr. Peter kam; and those members of the
Board of the CTL:

(a) who assisted in the preparation of the 2008 Julieft@r to Minister Don Wehby
and posited that contracts for the acquisition \w#rseas simulcast signals were

outside of the scope of the Government Procure@eaitelines; and

(b) who failed to exercise due care, skill and diligenm researching and acting
upon:

(i) the information on IMC and SportsMax, in light dfet allegations and the
disclosures which were previously made to the Mamisn 2008 July 29 and
by the OCG’s Media Release, which was dated 208821y and

(i) the commercial arrangement which was being proptsgdeen IMC and
CTL, and
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(c) who were in receipt of the 2008 January 7 emailschviparticularised Mr.
Rousseau’s discussions with PGl and which indicgbed Mr. Rousseau was
apparently not only representing CTL, but also &Max, a company in which

Mr. Rousseau subsequently declared his intereR068 January 14, ...

... have (a) acted negligently in the discharge efrthesponsibilities as CTL Directors
and/or (b) abused their authorities and office®msctors of CTL and/or (c) breached
their respective duties of trust to the company/@ndd) breached their respective
fiduciary or statutory duties to the company.

The Members of the CTL Board also failed to takg action to properly ensure that (a)
the circumstances which led to the award of a eshto IMC were fair, transparent and
impartial, (b) the GPPH was complied with in theaasvand/or settlement of the said
contract, and/or (c) that there was strict comgigmter alia, with the provisions of the
Financial Administration and Audit Act by the maeagent of the CTL.

In respect of Mr. Rousseau, his failunmeter alia, to disclose his interest in IMC is a
direct contravention of the provisions dbection 17 (2) of the Public Bodies
Management and Accountability Actand Section 193 (1) (b) of the Companies Act
and a breach of his fiduciary and statutory duteGTL.

Section 17 (2) of the Public Bodies Management andiccountability Act provides
that, “A director who is directly or indirectly interest@&a any matter which is being dealt

with by the board- (ayhall disclose the nature of his interest at a bdameeting (b)

shall not take part in any deliberation of the baamith respect to that mattér (OCG

Emphasis).

Section 193 (1) (b) of the Companies Agrovides,nter alia, as follows:
193.-(1) A director or officer of a company who-s:
(b) a director or an officer of any body or has iaterest in any body that is a party to a

contract or proposed contract with the company.....
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shall disclose in writing to the company or requdst have entered in the minutes of

meetings of directors the nature and extent of mgerest (OCG Emphasis).

Further, it is instructive to record th&ections 6 and 17 of the Public Bodies
Management and Accountability Actimpose certain specific responsibilities upon the

Board of Directors of Public Bodies as well as Bblslembers themselves.

Had these and other responsibilities been fullgltisged in the instant matter, the affairs
of CTL would not have been shrouded by the appearan unethical and/or improper
practices.

It is particularly important to record that Board$ Directors of Public Bodies are
appointed,nter alia, to efficiently and effectively manage Public Besliand to ensure

the accountability of all individuals who manage tlesources of the said Public Bodies.

Section 6 of the Public Bodies Management and Accotability Act provides,inter
alia, as follows:

“6. Every board shall-

(a) take such steps as are necessary-

(i) for the efficient and effective managementefRublic Body;

(i) to ensure the accountability of all personsoMmmanage the resources of the Public
Body;

(b) develop adequate information, control, evaloatand reporting systems within the
body;

(c) develop specific and measurable objectivespartbrmance targets for that body;

(d) advise the responsible Minister on matters ehegal policy relating to the
management of the body”.

Section 17 (1) of the Public Bodies Management aniiccountability Act provides,
inter alia, as follows:

17- (1) “Every director and officer of a Public Bpdhall, in the exercise of his powers
and the performance of his duties-
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(a) act honestly and in good faith in the bestresés of the Public Body; and

(b) exercise the care, diligence and skill thatasonably prudent person would exercise
in comparable circumstances including, but not tedito the general knowledge, skill
and experience of the director or officer.

Having regardinter alia, to the foregoing, the OCG now makes the followengsidered

Referrals:

(1) In the premises, and pursuant to the mandatorytetat obligations which are
imposed upon a Contractor-General by Section 2thefContractor-General Act,
the OCG is hereby formally referring a copy of tRigport to the Attorney General
on the basis that there gima facie evidence which is recorded herein and, more
particularly and importantly, in the sworn statemsethat were furnished to the OCG
by the relevant Respondents, which would suggest ttere wasjnter alia, a
breach of duty specifically on the part of (a) Matrick Rousseau, the Chairman of
CTL, and (b) the Board of Directors of CTL and/orecor more of their members,
all in contraventioninter alia, of Sections 6 and 17 of the provisions of thelleub
Bodies Management and Accountability Act.

The matter is being referred to the Attorney Genferasuch action as the Attorney
General may deem appropriate particularly in ligtitthe provisions that are
contained in Sections 6, 17 and 25 of the Publidi®& Management and
Accountability Act.

Additionally, the matter is being referred to théohney General for consideration
as to what actions, if any, may be pursued agaimgtof the offending CTL Board

Directors, having regard to all of the circumstanogthe case.

(2) Further, pursuant to the mandatory statutory obbga which are imposed upon a
Contractor General by Section 21 of the ContraGeneral Act, the OCG is hereby

formally referring a copy of this Report to the @gotion Prevention Commission,

Caymanas Track Limited Office of the Contractor-&anh 2009 January
Page 39 of 187



the Commissioner of Police and the Director of RuBrosecutions for such further

action as any or all of them may deem appropriate.

The referral is being made on the basis that tleepeima facie evidence which is
contained herein and, more particularly and impulya in the sworn statements
that were furnished to the OCG by the relevant Bedpnts, which would suggest
that Mr. Rousseau, while actively holding the positof Chairman of the CTL,
SportsMax and IMC Boards, has improperly carried oegotiations with
representatives of PGl and has passed informatibrsicapacity as the Chairman of
CTL to Mr. Oliver Mcintosh, the CEO and PresidefSportsMax and IMC, with a
view to a benefit accruing to SportsMax and/or IMGntrary to Section 14 (1) (b)
of the Corruption Prevention Act.

Section 14 (1) (b) of the Corruption Prevention Actprovides that A public
servant commits an act of corruption if he, in therformance of his public
functions, does any act or omits to do any acttierpurpose of obtaining any illicit
benefit for himself or any other person

The referral is also being made to the Corruptiosavention Commission, the
Commissioner of Police and/or the Director of PuBlrosecutions to investigate the
circumstances which surround the settlement of abeve-referenced agreement
between CTL and IMC to determine if there was aspaacy or agreement between
Mr. Rousseau and Mr. Oliver Mcintosh or any otherspn to facilitateinter alia,
what could be the possible commission, on thegfatie Mr. Rousseau or any other
person, of an act or acts of corruption contrarySection 14 (1) (b) of the

Corruption Prevention Act.

(3) Further, pursuant to the mandatory statutory obbga which are imposed upon a
Contractor-General by Section 21 of Contractor @&nAct, the OCG is hereby
formally referring a copy of this Investigation Repto the Director of Public

Prosecutions and the Commissioner of Police, fah durther action that one or
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(4)

both of them may deem appropriate, on the baststllesae isprima facie evidence
which is contained herein and, more particularlyl amportantly, in the sworn
statements that were furnished to the OCG by thevaat Respondents, which
would suggest that Mr. Patrick Rousseau and MrvedliMcintosh both failed,
without lawful justification or excuse, to complyittv a lawful requirement of a
Contractor-General, in contravention of Sectionl29(ii) of the Contractor General
Act. Mr. Rousseau, in his 2008 August 12 respoosi¢ OCG’s Requisition, and
Mr. Mclintosh in his 2008 August 14 response to@@&G’s Requisition, both failed
to provide responses @l of the questions which were contained in the OCG'’s
Statutory Requisitions that were dated 2008 Julyad@ which were respectively
directed to them and, in particular, failed to thse the particulars of the
shareholders of IMC.

Further, pursuant to the mandatory statutory obbga which are imposed upon a
Contractor-General by Section 21 of Contractor @a&nAct, the OCG is hereby
formally referring a copy of this Investigation Repto the Director of Public
Prosecutions and the Commissioner of Police, fohdurther action as one or both
of them may deem appropriate, on the basis that ihprima facieevidence that is
contained herein and, more particularly and impulya in the sworn statements
that were furnished to the OCG by the relevant Bedpnts, which would suggest
that Mr. Patrick Rousseau wilfully attempted to leésl a Contractor General, in
contravention of Section 29 (a) of the Contracten&al Act and/or knowingly and
wilfully made a false statement to a Contractor &ahin a material particular,
contrary to Section 8 of the Perjury Act. In hi®080September 23 response to the
OCG’s Requisition, Mr. Rousseau stated that hedisalosed his interest in IMC to
the CTL Board of Directors in a Board meeting whielas convened on 2008

January 3.

The documentary evidence and the sworn witnesgrstaits which have been
provided to the OCG by the CTL Board Members h&osyever, comprehensively

contradicted Mr. Rousseau’s assertions. Accordindglg OCG feels that there is
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sufficient prima facie evidence which is stated herein, and more pasatityuland
importantly, in the sworn statements that wereiilmed to the OCG by the relevant
Respondents, which would warrant that the matterdberred to the referenced

authorities for such action as one or both of tmeay deem appropriate.

Section 29 of the Contractor General Acprovides,nter alia, as follows:
“Every person who —

(a) wilfully makes any false statement to mislead osleads or attempts to
mislead a Contractor- General or any other persanthe execution of his
functions under this Act; or

(b) without lawful justification or excuse —

(i) obstructs, hinders or resists a Contractor-Geneyahny other person in
the execution of his functions under this Act; or\

(i) fails to comply with any lawful requirement of arfdactor- General or
any other person under this Act, ....

shall be guilty of an offence ...".

Section 8 of the Perjury Actprovides inter alia, as follows: Every person who
knowingly and willfully makes (otherwise than orthjaa statement false in a
material particular and the statement is made-

(a) in a voluntary declaration; or ....

(b) in any oral declaration or oral answer which tserequired to make by, under,
or in pursuance of any enactment for the time berfgrce,

shall be guilty of a misdemeanour, and liable onwation on indictment thereof
to imprisonment with hard labour for any term nateeding two years, or to a

fine, or to both such imprisonment and fine

(5) Pursuant to the mandatory statutory obligations ctvhare imposed upon a
Contractor General by Section 21 of the ContraGeneral Act, the OCG is hereby
formally referring a copy of this Report to the Atoad General on the basis that

there isprima facie evidence which is recorded herein and, more pdatity and
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importantly, in the sworn statements that wereiimed to the OCG by the relevant
Respondents, which would suggest that there wasach of duty on the part of the
Accounting Officer and/or on the part of the Acctable Officers of CTL and that
one or more of the said Officers may have contragieinter alia, the provisions of
the Financial Administration and Audit Act. The neatis being referred to the
Auditor General for such action as the Auditor Gahenay deem to be appropriate,
particularly in light of the provisions which arergained,nter alia, in Sections 16,
19, 20 and 24F of the Financial Administration @udlit Act.

Section 20 (1) Financial Administration and Audit Act provides as follows:

“20. (1) If it appears to the Financial Secretaryonpa report by the Auditor
General that any person who is or was an officer-

(@) has failed to collect any moneys owing to ttevé&nment for the collection of
which such person is or was at the time of such@ment responsible;

(b) is or was responsible for any improper paymehpublic moneys or for any
payment of such moneys which is not duly vouched; o

(c) is or was responsible for any deficiency infarthe loss or destruction of, any
public moneys, stamps, securities, stores, or othevernment property, and if,
within a period specified by the Financial Secrgtaan explanation satisfactory to
him is not furnished with regard to such failure ¢ollect, improper payment,
payment not duly vouched, deficiency, loss or destn, as the case may be, the
Financial Secretary may surcharge against the ggEtson the amount not collected
or such improper payment, payment not duly vouctieficiency, loss or the value
of the property destroyed, as the case may be,uch desser amount as the

Financial Secretary may determine.”
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Recommendations

Section 20 (1) of the Contractor-General Actmandates thatdfter conducting an
Investigation under this Act, a Contractor-Geneshhll, in writing, inform the principal
officer of the public body concerned and the Meristaving responsibility therefor of the

result of that Investigatioand make such Recommendations as he considers saces

in respect of the matter which was investigate@CG’s Emphasis).

In light of the foregoing, and having regard to fRedings and Conclusions that are

detailed herein, the OCG now makes the followingd®emendations:

1. CTL should prepare a detailed Request for Prop@¥aP) and/or tender document,
when any form of procurement is being undertakére RFP and/or tender document

must, at a minimum, make provision for:

(a) Details of the scope of work for the project;

(b) Standard format for technical and financial profgsa

(c) Details of the selection procedure to be followed;

(d) Deadline for submission;

(e) The method by which the proposal shall be submitted

(H If not included in the TOR or in the draft contradetails of the services,
facilities, equipment, and staff to be provided@iL;

(9) Any conditions for subcontracting a part of theigissient;

(h) The procedure for handling clarifications;

(i) Location for the deliverables;

() Tender security (if required);

(k) Evaluation methodology;

() Selection criteria.
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2. It is recommended that an immediate review of tbheoanting, procurement and
public administration management practices at CELulndertaken by the Public
Administration and Appropriations Committee of tHeuse of Representatives, the

Auditor General and the Ministry of Finance and Blublic Service.

The review should be conducted to ensure that adequocedures, systems, checks
and balances are not only implemented, but areeagiyely enforced to secure a
radically improved level of compliance on the paft CTL and its officials and

officers with relevant Government approved proceduregulations and laws.

Particular attention must be paid to the requirdsenthe Financial Administration
and Audit Act, the Public Bodies Management and ocdrdtability Act, the
Contractor-General Act and the GPPH.

3. The OCG also recommends that the Auditor Generaldects an exhaustive
Investigation and/or audit into the expenditure rappl processes of CTL. The
Investigation should be carried out particularly light of the fact that there are
several contracts and/or commercial arrangemenmtsifaulcast satellite services to
which CTL is a party and in respect of which sigr@ht amounts of public funds are

being disbursed without the requisite approvaladpebught and/or granted.

The Investigation should seek to determine if ahyhe said circumstances warrant
the initiation of disciplinary or other adverse peedings against any employee or
officer of CTL.

4. The OCG recommends that the portfolio Permanentefey and the CTL Board,
take a more proactive and aggressive role in deusdo implementing and enforcing
effective risk management systems, checks and d&edamand other appropriate
management systems at CTL, in an effort to mitigagainst any possibility of
deviations from the GPPH by the institution’s magragnt and procurement staff.
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5. The OCG further respectfully recommends that Paiat should implement
legislation to ensure that Directors of Public B&lyards who flagrantly abuse their
office and/or authority and/or who fail substariah the discharge of their fiduciary
and statutory responsibilities to their Boards, Fublic Body and, by extension, to
the Taxpayers of Jamaica, are effectively barrethfserving in any like capacity in
the future.

6. The OCG also respectfully recommends that all Apieais to the Board of Directors
of any Public Body are duly and fully made awaretloéir responsibilities and
obligations under the provisions that are contagimer alia, in the Public Bodies

Management and Accountability Act.

7. The OCG feels compelled to strongly recommend, ragas it has in previous
Investigation Reports, that the Cabinet should meitle expedition to develop and to
implement a comprehensive and over-riding policyb& applicable to all Public
Body Boards, to govern, restrict or prohibit, ag ttase may be, the award of
Government contracts (or the divestment of publaskned assets) by a Public Body,
to members of its Board of Directors, or to anyitgnh which a Board member or a

close family relative may have a pecuniary interest

If this recommendation is not wholeheartedly aceé@nd implemented, at the very
least, the OCG recommends that the Public Bodiesalglement and Accountability
Act be reviewed in respect of the Board of Direstatisclosure of interests. In this
respect, the OCG recommends that Directors be neshda disclose their interests
to the Portfolio Minister, and the relevant Accadogt Officer and Accountable
Officers, when being appointed, so as to ensutalistiosure and transparency in the
affairs of the public sector.

8. In light, inter alia, of (a) the CTL’s Chairman’s non-disclosure of imterest in IMC,
(b) IMC’s 2008 September 23 letter regarding thgnpents to be made in respect of

the ‘verbal’ agreement which was reached between CTL and IMd, (&) the
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provisions of Section 193 of the Companies Act, @&G respectfully recommends
that CTL should make an application to the Coudsseét aside the CTL/IMC
agreement on such terms as the Court may deem fttis respect, CTL should seek

appropriate legal advice from the Attorney GenerBlepartment.

9. The OCG also recommends thamediatesteps should be taken by the Cabinet to
amend the Government Procurement Rules to redhateahy private corporate entity
that is desirous of tendering on any Governmentlahaica contract must, as a
mandatory pre-requisite, submit to the relevantreating Public Body, certified and
sworn particulars of its incorporation documentgrtiied particulars of its

shareholders and certified particulars of all sfaeneficial shareholders.

The OCG feels compelled to make this recommendatidight, inter alia, of Mr.
Mclintosh’s and Mr. Rousseau’s failure to discldse particulars of the shareholders
of IMC, a company which is incorporated and regedeoff-shore in the jurisdiction
of St. Lucia. The OCG has observed that theregi®waing trend of on-shore and off-
shore incorporated private companies that are viegpiGovernment of Jamaica
contracts, but whose shareholders and/or benefstiateholders are substantially
unknown. These practices have posed significanteros for the OCG, particularly

regarding the issue of transparency in the expereddf thetaxpayers’'money.

10.Finally, the OCG believes that it is timely to rewhiall Public Officers, inclusive of
Board Members of Public Bodies, who abuse theicefand authority for personal
gain and/or for the benefit of others, that there @rcumstances in which such
conduct is likely to rise to the level of a crimiract of corruption. The provisions
that are contained in Section 14 (1) (b) of the r@uron Prevention Act are
instructive in this regard. They provide simplytthA public servant commits an act
of corruption if he, in the performance of his gakdlinctions, does any act or omits
to do any act for the purpose of obtaining anyitlbenefit for himself or any other

persori.
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An act of corruption is punishable upon summary vadtion in a Resident

Magistrate's Court, in the case of a first offertocea fine not exceeding one million
dollars or to imprisonment for a term not exceedivg years, or to both such fine
and imprisonment; and in the case of a second lssesjuent offence, to a fine not
exceeding three million dollars or to imprisonménmt a term not exceeding three

years, or to both such fine and imprisonment;

Upon conviction in a Circuit Court, an act of cggtion is punishable, in the case of a
first offence, to a fine not exceeding five millidollars or to imprisonment for a term
not exceeding five years, or to both such fine iamglisonment; and in the case of a
second or subsequent offence, to a fine not exegetdin million dollars, or to
imprisonment for a term not exceeding ten yearstwrboth such fine and

imprisonment.

SPECIAL OCG COMMENT

The OCG wishes to formally record that it regréis passing, on September 10, 2008, of
Mr. Donald Tankoy, CTL'’s former Executive Manager Dff-Track Betting. The OCG
takes this opportunity to express to his familyd da his colleagues at CTL, its most

sincere condolences.
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INTRODUCTION

On 2008 July 18, the OCG, acting on behalf of tleat€ctor-General and pursuant to
Sections 15 (1) and 16 of the 1983 Contractor-Gemst, initiated an Investigation into
certain allegations of irregularity surrounding alleged proposal by SportsMax to

supply satellite services for simulcast racing frSouth Africa and the UK to CTL.

The OCG'’s decision to commence the Investigatios veken,inter alia, after it had

received a letter, which was dated 2008 July imfthe then CEO of CTL, Mr. Walford
Brown. The CTL letter was written in direct respere a formal OCG letter of enquiry,
which was dated 2008 July 9, that followed a 2008 8 media report in which certain

allegations concerning the SportsMax proposal weade.

The media report, which was entitledRdusseau in powwow: SportsMax deal shrouds
CTL Chairman in ‘conflict of interest’ rap”was published in thé&unday Herald

newspaper on 2008 July 6.

The allegations which were contained in the artidessed a number of concerns in
relation to the procurement of satellite servicesCaL, with specific regard to the
appearance of a conflict of interest and possitd@yism on the part of the Hon. Patrick
Mr. Rousseau, who is not only the Chairman of Chut also a founding director of

SportsMax. Below is a synopsis of the allegatiohictvwere outlined in the articfé:

1. “A proposal from SportsMax to provide satellite wee for simulcast racing from
South Africa and the United Kingdom to CaymanasRitamited (CTL), is being
labelled by some in the industry as a blatant ca$econflict of interest,
considering the fact that CTL's Chairman Pat Roassés also a founding

director of the subscription cable station.”

% Sunday Herald. Rousseau in powwow. 2006 JulyBw.sunheraldja.com
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2. “CTL currently receives its satellite signal froorwd companies, one which is
known to be the London based company, Satelliterhation Services (SIS).”

3. “The contract with SIS is reportedly close to bentigsolved and CTL has been
on the lookout for a new partner. This opportunégt to SportsMax, which also
operates an auxiliary satellite service companynij@ forces with the United
Bookmakers Association and a South African saetdadmpany, to provide feed
for races originating in the United Kingdom and SoAfrica.”

4. Rousseau however argues that he has been careftb mompromise the deal’s
transparency or integrity and have gone to greaigtds to detach himself from
the negotiations and to ensure that there is ndlwbri

5. “According to Rousseau, a Sub-Committee has bebleshed at CTL with the
charge to peruse SportsMax’s proposal and determihether or not it's in the
company’s best interest to solicit their services.”

6. “One popular racing pundit....labelled the proposals a‘cronyism and
fraudulent”. He dismissed Rousseau’s argument ofaadement from the
negotiations, arguing that his position as a digecbf SportsMax would privy
him to the finer details of the proposal in anymvédie argued that such a deal
would jeopardise the credibility of the CTL board.”

7. “SportsMax’s CEO and President Oliver Mcintosh éonkd the proposal and
gave some additional details into the arrangemeée went into an agreement
with the United Bookmakers Association as well asave looking to enter into
an agreement with CTL to deliver simulcast racing.is really a two-way
partnership with a group out of South Africa”...”

8. “McIntosh also defended his company’s right to tmdorovide the services citing
that the deal has been pursued long before Rougsed&uwp his present position
with CTL.”

9. “He argued, “this is a project that we have beenrling on for the last four
years prior to Mr. Rousseau’s ascension to the @hanship of CTL so | don't

see anything wrong with it and | don’t share thews (of the critics).?®

% Sunday Herald. Rousseau in powwow. 2006 JulyBw.sunheraldja.com
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The concerns and allegations which were containdtie article inferredinter alia, (a)
impropriety, (b) a lack of transparency, (c) a loteaf the Government’s procurement

guidelines, (d) mismanagement, (e) a conflict térest and, (6) cronyism.

These allegations and inferences, amongst otheisgd several concerns for the OCG,
especially in light of the perceived absence of éddéerence to the GPPH, the Public
Bodies Management and Accountability Act, and thevé&nment contract award

principles which are enshrined in Section 4 (1jhef Contractor-General Act.

The OCG’s letter of enquiry, which was dated 2008/ B, was written pursuant to
Section 4 (1) of the Contractor-General Act. Theelerequested that the following
information in regard to the provision of simulcasting signals from South Africa and

the UK, be supplied to the OCG for review:

“Public notice of Pre-qualification and/or invitain to tender;
Pre-qualification document;

Pre-qualification evaluation report;

Tender document or request for Proposal,

Tender Evaluation report;

Board submission and Board decision;

N o o~ DN e

Particulars of any contract, including values, whitnay have been awarded to
SportsMax for the provision of satellite servicasd

8. If any such contract(s) were or are to be awardpdyvide an account of the
procurement methodology which was utilised andekient to which the methods

used were in compliance with the Government Prauerdg Guideline”.

In its letter of response to the OCG, which wasedd008 July 17, CTL advised that
“There is no documentation in relation to your g@srnumbering 1 to 6 as there is no
other source from which the satellite signal cobklobtained for the racetracks which
falls under this contract®

29 CTL Letter to the OCG. 2008 July 17
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The letter further stated th&Currently there is no signed contract with Spori@iwith

regards to the supply of satellite services for tBofrica and the United Kingdom
horseracing. However, a company known as Phuméeld International has assigned
International Media Content (IMC), a company wittii@es in St. Lucia and the parent

company of SportsMax as the agent to distributeetsatellite signals in Jamaicd™

In addition, CTL, in its letter, informed the OCGat“We have received a draft contract
from IMC which we have sent to our lawyers for itiparusal. In the meantime, we have
been informed by Phumelela that IMC should be paidsatellite services from June 1,
2008 onwards. Although there is no contract in plae intend to make payment to IMC
pending a formal contract. These payments will laglerto IMC as a rights fee at a rate

of four percent (4%) of gross sales on a monthki™

It is also instructive to note that a major locatderacing stakeholder body, the Jamaica
Racehorse Trainers’ Association (JRTA), by wayetter, which was dated 2008 July 10,
wrote to the Contractor-General to express its eorxregarding the implications of the
2008 July 6 media report and to formally requeat the OCG conduct an Investigation

into the matter.

The referenced letter statedter alia, that “...there is the allegation that there could be
some degree of conflict of interest, which, acaogdio the article, Mr. Rousseau is at
pains to deny, stating that he has removed hinfiseti the negotiations....We the JRTA
are asking that your office investigate this sitoatas clarification of this issue would go
a long way in removing any suggestion of “collusiamonyism” and perhaps any

“conflict of interest” from the CTL Board

30 CTL. Letter to the OCG. 2008 July 17
3L CTL. Letter to the OCG. 2008 July 17
32 JRTA letter to the OCG. 2008 July 10
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At the commencement of the Investigation on 2008 18, the OCG undertook a review
of the allegations which were contained in the raexdid the responses which were given
to the OCG by CTL in its letter, which was dateddQuly 17. This was done in an
effort to determine the direction of the Investigat as well as the most efficacious
method by which to proceed.

The Terms of Reference of the OCG'’s Investigatiotg the allegations of irregularity
surrounding an alleged proposal by SportsMax t@lyupatellite services for simulcast
racing from South Africa and the UK to CTL, werenparily developed in accordance
with the provisions which are contained in Secto(lL) and Section 15 (1) (a) to (d) of
the Contractor-General Act, 1983.

Additionally, the OCG was guided by recognitiontbé very important responsibilities
that are imposed upon Public Officials and Officérg the GPPH, the Financial
Administration and Audit Act, the Public Bodies Magement and Accountability Act

and the Corruption Prevention Act.

The OCG was also guided by Section 21 of the Cotaraeneral Act, which mandates

that a Contractor-General shall consider whetheh&e found, in the course of his

Investigation, or upon the conclusion thereof, exitk of a breach of duty, misconduct or
criminal offence on the part of an officer or membg&a Public Body and, if so, to refer

same to the appropriate authority.

The Findings of the OCG'’s Investigation into thkeghtions of irregularity surrounding
an alleged proposal by SportsMax to supply satefiérvices for simulcast racing from
South Africa and the UK to CTL are premised prityaupon an analysis of the sworn
statements and the documents which were providedhbyRespondents who were
requisitioned by the OCG during the course of thestigation.
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TERMS OF REFERENCE

The primary aim of the Investigation was to aséenehether there was compliance with
the provisions of the GPPH, the Contractor-Genéwet (1983), the Public Bodies
Management and Accountability Act, the Financialnfistration and Audit Act, the
Companies Act, and the Corruption Prevention AgtCA L, in the award of contracts for

the simulcast satellite services.

Specific Objectives

1. Identify the procurement process which was empldye@TL and/or anyone acting
on its behalf in the procurement of satellite segsifor simulcast racing from the UK

and South Africa from IMC, SportsMax and/or anyastlntity;

(a) Determine whether all requisite approvals to prdcedh the procurement
were obtained from CTL’s Procurement Committee, 8TBoard, CTL’s
Accounting Officer, the NCC and/or the Cabinet;

2. Determine whether there were any breaches of thee@ment’s procurement
procedures on the part of CTL and/or anyone aaimgs behalf, in the execution of
any aspect of the transaction with IMC and/or Sgpdex, for the provision of

satellite services for simulcast racing;

3. Determine whether the contract(s) that was/wereredtinto and/or the pending

contract(s) with IMC and/or SportsMax was/were alearfairly and on merit;

4. Determine whether the process which led to the @war the contract(s) that
was/were entered into and/or pending contract(dh MMC and/or SportsMax

was/were fair, impartial and transparent;
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5. Determine whether there is any evidence that windctate impropriety on the part
of any individual and/or entity which contributea the award of the contract(s) to
IMC and/or SportsMax;

6. Determine by whom and in what circumstances authttan was granted for CTL to

proceed with payments to IMC in the absence ofim&bcontract.
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BACKGROUND

On 2008 July 6, th&unday Heralgublished an article which was entitiRlousseau in

powwow...SportsMax deal shrouds CTL Chairman in fimirdf interest’ rap.”

The article raised several concerns with regardnt@lleged proposal by SportsMax, to
provide CTL with satellite services. Further, tuded,inter alia, to (a) impropriety, (b) a
lack of transparency, (c) a breach of the Governimgorocurement guidelines, (d)

mismanagement, (e) a conflict of interest andcrd@nyism.

A synopsis of the allegations is as follows:

1. “A proposal from SportsMax to provide satellite wee for simulcast racing from
South Africa and the United Kingdom to CaymanascRraimited (CTL), is being
labelled by some in the industry as a blatant aafseonflict of interest, considering
the fact that CTL's Chairman Pat Rousseau is alsfoanding director of the
subscription cable station.”

2. “CTL currently receives its satellite signal fronvd companies, one which is known
to be the London based company, Satellite Infownagervices (SIS).”

3. “The contract with SIS is reportedly close to bentigsolved and CTL has been on
the lookout for a new partner. This opportunity tedSportsMax, which also operates
an auxiliary satellite service company, joining des with the United Bookmakers
Association and a South African satellite compatoy,provide feed for races
originating in the United Kingdom and South Africa.

4. Rousseau however argues that he has been carefuoncompromise the deal’s
transparency or integrity and have gone to greaigkhds to detach himself from the
negotiations and to ensure that there is no cariflic

5. “According to Rousseau, a Sub-Committee has betableshed at CTL with the
charge to peruse SportsMax’s proposal and determwhether or not it's in the

company’s best interest to solicit their services.”

% Sunday Herald. Rousseau in powwow. 2006 JulyBw.sunheraldja.com
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6. “One popular racing pundit....labelled the proposa &ronyism and fraudulent”.
He dismissed Rousseau’s argument of detachmentiframegotiations, arguing that
his position as a director of SportsMax would priwviyn to the finer details of the
proposal in any event. He argued that such a demlldvjeopardise the credibility of
the CTL board.”

7. “SportsMax’'s CEO and President Oliver Mcintosh aonkd the proposal and gave
some additional details into the arrangements. “Wamnt into an agreement with the
United Bookmakers Association as well as we ar&ihgpto enter into an agreement
with CTL to deliver simulcast racing....it is realyy two-way partnership with a
group out of South Africa”...”

8. “McIntosh also defended his company’s right to tmgrovide the services citing that
the deal has been pursued long before Rousseauufpdks present position with
CTL.”

9. “He argued, “this is a project that we have beenrling on for the last four years
prior to Mr. Rousseau’s ascension to the Chairmgnstf CTL so | don’t see

anything wrong with it and | don’t share the vie(@§the critics).”*

Based upon the foregoing, the OCG on 2008 July rétemto CTL,inter alia, to (a)
ascertain the procurement procedures which welsadiin the procurement of the
satellite services and (b) determine whether tloequures which were utilised were in
compliance with the provisions of the GPPH and iSact (1) of the Contractor-General
Act.

In response to the OCG’s enquiry, CTL, by way détter, which was dated 2008 July
17, advised,nter alia, that IMC had been designated by Phumelela asgent to

distribute the subject satellite signals in Jamaica

The letter further stated that Phumelela had inéar@TL"... that IMC should be paid

for satellite services from June 1, 2008 onwardhs”.

34 Sunday Herald. Rousseau in powwow. 2006 JulyBw.sunheraldja.com
% CTL. Letter to the OCG. 2008 July 17
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In addition, CTL, in its letter, which was datedd8QJuly 17, advised that it had received
a draft contract from IMC which it had sent to lidsvyers for perusal. However, CTL
stated that Although there is no contract in place we intendrtake payment to IMC
pending a formal contract. These payments will belerto IMC as a rights fee at a rate

of four percent (4%) of gross sales on a monthkjiga®

Given the allegations which were contained in thedia report, the less than fulsome
response which was provided by CTL and the oth@nesentations that were made to the
OCG by the Jamaica Racehorse Trainers’ AssocidfiBTA), the OCG, on 2008 July
18, formally convened an Investigation into thegéditions of irregularity surrounding an
alleged proposal by SportsMax to supply satellgevises for simulcast racing from
South Africa and the UK to CTL.

Letters were directed that same day, by the Caoir&&eneral, to the Minister of
Finance and the Public Service, the Hon. AudleywSHaTL’'s Accounting Officer, the
then Acting Financial Secretary in the Ministryfhance and Public Service (MOFPS),
Ms. Darlene Morrison, CTL’s Chairman, the Hon. R&trRousseau, and the Cabinet
Secretary, Ambassador Douglas Saunders, to forradihse them of the commencement
of the OCG’s Investigation into the allegatioimgger alia, of irregularity surrounding an
alleged proposal by SportsMax to supply satellgevises for simulcast racing from
South Africa and the UK to CTL

3 CTL. Letter to the OCG. 2008 July 17
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METHODOLOGY

The OCG in the conduct of its Investigation haseligyed standard procedures for
evidence gathering. These procedures are develppediant to the powers which are

conferred upon a Contractor-General by the 1983r@ctor-General Act.

It is instructive to note that Section 17 (1) o€ t@ontractor-General Act empowers a

Contractor-Generalto adopt whatever procedure he considers approrido the

circumstances of a particular case and, subjectht® provisions of (the) Act, to obtain

information from such person and in such manner @ae such enquiries as he thinks
fit.” (OCG Emphasis)

The OCG’s Investigation into the allegations ofegularity surrounding an alleged
proposal by SportsMax, was initiated after a revigwthe 2008 July Glerald Articleand

the subsequent information which was (a) provided WIL with regard to the
commercial arrangements between IMC and CTL any,d{fcovered regarding Mr.
Rousseau’s interest in SportsMax and IMC — all dficlv inherently presented the

appearance of a conflict of interest.

The Terms of Reference of the OCG'’s Investigatitio ithe allegations of irregularity
surrounding an alleged proposal by SportsMax t@lyupatellite services for simulcast
racing from South Africa and the UK to CTL, werenparily developed in accordance
with those of the mandates of the Contractor-Gemnenich are stipulated in Section 4
(1) and Section 15 (1) (a) to (d) of the Contra@neral Act, 1983.

The Terms of Reference of the Investigation, anel development of the written
Requisitions/Questionnaires that were utilized diglmut the course of the Investigation,
were guided by the OCG’s recognition of the farcteag responsibilities and
requirements that are imposed upon Public Officzald Public Officers by the GPPH,
the Financial Administration and Audit Act, the HobBodies Management and

Accountability Act, the Contractor General Act ahd Corruption Prevention Act.
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In addition, the OCG was guided by Section 21 & @ontractor-General Act which

provides that [f a Contractor-General finds, during the course d¢ifis Investigations or

on the conclusion thereof that there is evidenceabbreach of duty or misconduct or

criminal offence on the part of an officer or membef a public body, he shall refer the

matter to the person or persons competent to takehsdisciplinary or other proceeding

as may be appropriate against that officer or membad in all such cases shall lay a

special report before Parliamerit (OCG Emphasis)

A preliminary set of Requisitions/Questionnairesiich was dated 2008 July 30, was
sent by the OCG to key representatives of the Iee Appendix 1 for a Specimen of

the Standard Form of Statutory Requisition which isutilized by the OCG).

Further, Requisitions/Questionnaires were subsdtyudinected to other Public Officials,
and representatives of SportsMax and/or IMC, whoewsonsidered material to the

Investigation.

Where it was deemed necessary, follow-up Requisitwere directed to a number of
Respondents in an effort to clarify several isswbsch were identified in their initial
declarations and responses. These follow-up Reiquisiwere also designeititer alia,

to clarify any discrepancy in the information whiwlas supplied by the Respondents.

The Requisitions/Questions which were utilised iy ©OCG included specific questions
that were designed to elucidate critical informatipom Respondents on the matters
which were being investigated. In this respect, @EG’s Investigation sought to

determinejnter alia, the following:

(a) whether the satellite services which were to bekeg by IMC were procured in
compliance with the Government’s Procurement Praesdand Guidelines;
(b) whether they were procured impartially and on memnid in circumstances which

did not involve irregularity or impropriety;
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(c) whether all requisite approvals to proceed with pinecurement were obtained
from CTL’s Procurement Committee, CTL's Board, C3lAccounting Officer,
the NCC and/or the Cabinet; and

(d) by whom and in what circumstances were authorimaggeanted for CTL to

proceed with payments to IMC in the absence ofim&bcontract.

However, in an effort to not limit and/or excludeetdisclosure of information which was
germane to the Investigation but which might notehbeen specifically requisitioned by
the OCG, the OCG asked all Respondents the follpwirestion:

“Are you aware of any additional information whigiou believe could prove useful
to this Investigation or is there any further statnt in regard to the Investigation
which you are desirous of placing on record? If,y#ease provide full particulars of
same.” (See_Appendix 1 for a Specimen of the Standard Formf Statutory
Requisition which is utilized by the OCG.

Very importantly, the form of written Requisition, which was utilised by the OCG,

also required each Respondent to provide, under thpain of criminal prosecution,

complete, accurate and truthful written answers toa specified list of written

questions and to make a formal declaration attestin to the veracity of same before a

Justice of the Peace

The Requisitions were issued pursuant to the pothatsare reserved to the Contractor-
General under the Contractor-General Act and, miquaar, Sections 4, 15, 17, 18 and
29 thereof. The Requisitions were also issued puntstio Sections 2 and 7 of the
Voluntary Declarations Act and Section 8 of thejigrAct.

It is instructive to note the&ection 18 (2) of the Contractor-General Acprovides that

“Subject as aforesaid, a Contractor-Generahy summon before him and examine on

oath-
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a. any person who has made representations to him; or

b. any officer, member or employee of a public bodgror other person who, in the
opinion of the, Contractor-General is able to figiiinformation relating to the

Investigation

and such examination shall be deemed to be a jugligroceeding within the meaning
of section 4 of the Perjury Act (OCG Emphasis)

Further Section 18 (3) of the Contractor-General Acprovides that; For the purposes

of an Investigation under this Act, a Contractor-@eral shall have the same powers as

a Judge of the Supreme Court in respect of the attence and examination of

witnesses and the production of documentfOCG Emphasis)

Section 2 (1)of the Voluntary Declarations Act provides that;In any case when by

any statute made or to be made, any oath or affidaight, but for the passing of this
Act, be required to be taken or made by any pemagpersons on the doing of any act,
matter, or thing, or for the purpose of verifyingyabook, entry, or return, or for any

other purposenhatsoever, it shall be lawful to substitute a da@tion in lieu thereof

before any Justice; and every such Justice is herelmpowered to take and subscribe
the samée (OCG Emphasis)

Section 7 of the Voluntary Declarations Act provides thatIn all cases when a
declaration in lieu of an oath or affidavit shalate been substituted by this Act, or by
virtue of any power or authority hereby given, ohem a declaration is directed or
authorized to be made and subscribed under theoaityhof this Act, or of any power
hereby given, although the same be not substitatédu of an oath, heretofore legally
taken, such declaration, unless otherwise directeder the powers hereby given, shall

be in the form prescribed in the Schedule.”
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Section 8 of the Perjury Actprovides inter alia, that, ‘Every person who knowingly
and willfully makes (otherwise than on oath) a etae¢nt false in a material particular
and the statement is made-

(a) in a voluntary declaration; or ....

(c) in any oral declaration or oral answer which tserequired to make by, under, or

in pursuance of any enactment for the time beirfgrice,

shall be guilty of a misdemeanour, and liable omwction on indictment thereof to
imprisonment with hard labour for any term not eedi@g two years, or to a fine, or to

both such imprisonment and fine

The material import of the foregoing is that theosw and written evidence that is
provided to a Contractor General, in response soStatutory Requisitions, during the
course of his Investigations, is that the said evi# is (a) provided in accordance with
certain specified provisions of the Statutory Lavslamaica, and (b) provided in such a
manner that if any part thereof is materially faldee person who has provided same
would haveprima facie committed the offence of Perjury under Sectiaf &he Perjury
Act and, as will be seen, would have alpdma facie committed a criminal offence
under Section 29 (a) of the Contractor General Act.

The OCG considers the above-referenced evidentergag procedures to be necessary
in order to securenter alia, the integrity and evidentiary cogency of the infation
which is to be elicited from Respondents. The iogilons of the subject requirements
also serve to place significant gravity upon thepomses as well as upon the supporting
documents which are required to be provided by Badpnts.

It is instructive to note that the OCG, in the condict of its Investigation, prefers to

secure sworn written statements and declarations &dm Respondents, under the pain

of criminal prosecution. This ensuresinter alia, that there is no question as to what

has been represented to the OCG. Nor will there bany doubt as to the integrity or

credibility of the information which is furnished to the OCG and on which its

consequential Findings, Conclusions, Referrals andRecommendations will be
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necessarily based.

The OCG also went to great lengths to ensure tlespéhdents were adequately and
clearly warned or cautioned that should they mlegesist, obstruct or hinder a
Contractor-General in the execution of his funddioor fail to provide a complete,
accurate and truthful response to any of the Réopris or questions which were set out
in its Requisition, they would become liablater alia, to criminal prosecution under

Section 29 of the Contractor-General Acteé Appendix 1 for a Specimen of the

Standard Form of Statutory Requisition which is utlized by the OCG).

Section 29 of the Contractor-General Acprovides as follows:
“Every person who -
(a) willfully makes any false statement to mislead @leads or attempts to mislead
a Contractor-General or any other person in thea@i®sn of his functions under
this Act; or
(b) without lawful justification or excuse -
i.  obstructs, hinders or resists a Contractor-Geneyablny other person in
the execution of his functions under this Act; or
ii. fails to comply with any lawful requirement of ar@actor General or
any other person under this Act; or
(c) deals with documents, information or things merd@rnin section 24 (1) in a
manner inconsistent with his duty under that suticec
shall be guilty of an offence and shall be liablesummary conviction before a Resident
Magistrate to a fine not exceeding five thousantiad® or to imprisonment for a term

not exceeding twelve months or to both such firkimprisonment

Further, in addition to theworn written answers which the Respondents were redjtire

provide, the OCG also requested that in respedhefassertions and/or information
which were to be provided, Respondents should duldlmcumentary evidence to

substantiate the statements that were mddee (Appendix 1 for a Specimen of the

Standard Form of Statutory Requisition which is utlized by the OCG).
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Requisitions/Questionnaires were directed by the5QE€ the Public Officers/Officials
who are listed below. In addition, comprehensiveengs of the relevant information
were undertaken by the OCG to assist it in its $tigation. Details of these are also

summarized below.

1. The following Public Officials were required to prde sworn written responses to

formal Requisitions which were directed to thenthy OCG:

Mr. Walford Brown, the former CEO, CTL,;

b. Mr. Donald Tankoy, the former Executive Manageff-Oack Betting
(OTB);

The Honourable Patrick Rousseau, OJ., Chairman, CTL

Mr. Orville Christie, Financial Controller, CTL;

Mrs. Millicent Lynch, Marketing Executive, CTL;

Mr. Lee Clarke, JLP, Director, CTL;

Mr. lan Parsard, Director, CTL;

Mr. Kelvin Roberts, Director, CTL;

Mr. Peter Lawson, Director, CTL;

o

-~ o o o

5 Q@

j.  Mrs. Veronica Bennett-Warmington, Director, CTL,;
k. Mr. Geoffrey Campbell, Director, CTL.

2. Detailed Requisitions were also directed to theowehamed representative of
SportsMax and/or IMC who was deemed sufficientlyowledgeable to assist the

OCG in its Investigations:
a. Mr. Oliver Mcintosh, President & CEO, SportsMax EIC.
3. A detailed review of thesworn certified statements, supporting documents and the

records which were provided by the Respondenthi¢oQCG’s Requisitions, was

undertaken.
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4. Follow up Requisitions/Questionnaires, requestitgyiftccation on certain issues,
were directed by the OCG to the following Publidi€éls:
a. Mr. Walford Brown, the former CEO, CTL,;
b. Mr. Donald Tankoy, the former Executive ManagerBOTTL;
c. The Honourable Patrick Rousseau, OJ., Chairman, CTL
d. Mr. Orville Christie, Financial Controller, CTL.

5. A historical and comparative analysis of the precuent practices of the CTL, in
regard to satellite services, was also undertakka.process was aided by a review
of (a) the information which was submitted to thE®by CTL in fulfilment of the
OCG’s Requisitions, dated 2008 July 30, and (b) abntract award
Recommendations which were submitted by CTL betw2@d6 January to 2007

October, to the National Contracts Commission (N@&C)ts endorsement.

Mr. Peter Lawson, the Deputy Chairman of CTL, file® comply with the lawful

Requisitions of the OCG within the stipulated amggi and extended deadlines. Mr.
Lawson’s failure to comply with the OCG’s lawful &asitions occurred despite the
OCG having extended, on more than one occasiorgdadline for his submission of his

responses to the OCG.

Mr. Lawson’s failure to comply with the OCG’s Resition was formally referred by the
Contractor-General to the Director of Public Prasens (DPP) under cover of letter
which was dated 2008 October 3. The Referral, winas made pursuant to Section 29
of the Contractor-General Act, currently residethvihe DPP.

Subsequent to the OCG'’s referral of the matter 08820ctober 3 to the DPP, Mr.
Lawson, by way of his Attorneys-at-law, Hart, Mwedd, Fatta (HMF), submitted his
response to the OCG’s Requisition on 2008 OctobePiirsuant to a OCG letter which
was dated 2008 September 30 and which was writteasponse to HMF'’s letter of the
same date, Mr. Lawson’s deadline had been, inateihstance, extended to Wednesday,
2008 October 1.
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In addition, the OCG, after dispatching its Redioss to several of the Respondents,
met upon some resistance to its line of questiofiam three (3) Respondents and/or
their legal representatives. The subject individisught in one way or another to direct
and/or to dictateinter alia, (a) the methods which should be utilised by thHeQ0for
evidence gathering and/or (b) the scope of the G@@&/estigation.

Two of the subject individuals were Mr. Oliver Mbbish, the President and Chief
Executive Officer (CEO) of SportsMax and Mr. GordRabinson, the Attorney-At-Law
of record in the instant matter, representing CTM@nagement and, in particular, CTL
Executives, Mr. Donald Tankoy, Executive-Managdf; Dack Betting and Mr. Walford
Brown, CEO.

Both Mr. Oliver Mcintosh and Mr. Robinson made redpve requests for a meeting to
be held with the OCG to clarify issues which weeemed by them to be pertinent to the
matter which was being investigated, following thegspective receipts of the OCG’s

Requisitions which was dated 2008 July 30.

Mr. Robinson, by way of letter, which was dated @Lgust 7, sought to explain the
details of CTL's acquisition of the broadcast signfor horse racing from U.K. and

South African tracks.

Mr. Robinson stated that.“the contract to which your letter refers is noeawhich falls
within the scope of the jurisdiction of the ContacGeneral and the questions asked by

your office are, in the overwhelming majority, ieant to that contract®

Mr. Robinson further stated thafitally, also in the name of transparency, my dlien
would appreciate receipt of the details of theégttions’ which have been made to you
and the source(s) of these allegations so that ay mespond to each allegation

specifically.”®

37 Gordon Robinson. Letter to the OCG. 2008 August 7
3 Gordon Robinson. Letter to the OCG. 2008 August 7
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In response to Mr. Robinson’s letter, the OCG, laywf letter, which was dated 2008
August 7, explained that pursuant to Section 2 h&f Contractor-General Act, the
Contractor-General has jurisdiction over all Goveent contracts. Section 2 defines a
“Government contract” as including “.any licence, permit or other concession or

authority issued by a public body agreement entered into by a public boétyr the

carrying out of building or other works dor_the supply of anygoods orservices’
(OCG Emphasis)

The OCG'’s letter also informed Mr. Robinson thatwmay of a letter, which was dated
2008 July 18, and which was addressed to Mr. W&lBnown of CTL, it had explained
in detail the primary reasons for, and the subsatydecision of, the OCG to conduct its
formal Investigation into the subject matter.

The OCG'’s letter, which was dated 2008 July 18estaihat The decision to commence
the subject Investigation follows, inter alia, aeceipt of your letter, dated 2008 July 17,
which was written in response to the OCG'’s letteyou of 2008 July 9n your letter,
you have stated that, “currently there is no sigmedtract with SportsMax with regards
to the supply of satellite services for South Afiand the United Kingdom horseracing”.
However, you have also stated that an entity whighnamed Phumelela Gold
International has assigned a St. Lucian based coyppénternational Media Content

Limited (IMC), “as agents to distribute those sktelsignals in Jamaica”*

The OCG's letter further stated thatHe Office of the Registrar of Companies lists IMC
as a 50% shareholder of SportsMax Limited as atdWia4, 2008.....Further, we have
taken notice of the fact that the Hon. Patrick Reeasl, the Chairman of CTL, is listed as
a Director of SportsMax Limited in the records dfetOffice of the Registrar of
Companies of Jamaica....However, we have also nbstdiespite not having a contract
in place, you have advised that CTL has signaltedntent to commence payments to
IMC....No documentation or further particulars hawseh provided by you regarding the

foregoing arrangements, inclusive of the mannewinch the services of Phumelela Gold

39 OCG letter to CTL. 2008 July 18
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International and/or IMC were procured by CTL anbetextent to which these
arrangements were (or are being) settled in conmué with the provisions of the
Contractor-General Act and/or the Government Precoent Procedures and

Guidelines:*°

In addition, the OCG'’s letter articulated thdthe foregoing would suggest, inter alia,
that the commercial arrangements which are cursentl place between CTL and
Phumelela Gold International and/or IMC (as well &ise arrangements that are
currently being contemplated) are such that they imave been settled in circumstances
which are irregular, improper or lacking in transgancy, merit and fairness and/or
lacking in accord with the requirements of the @actor-General Act and/or the

Government Procurement Procedures and Guidelifies.”

In respect of Mr. Oliver Mclintosh, following hisaeipt of the OCG’s Requisition, which
was dated 2008 July 30, he expressed a desiredgbwith the OCG to clarify issues in

regard to the matter which was being investigated.

Mr. Oliver Mcintosh, by way of letter, which wastdd 2008 August 12, stated th&vé

believe however that the Notice emanates from anderstanding in relation to certain
matters and that it may be helpful ahead of Spaatskésponding to the Notice (or any
further or amended Notice as your office may issuefe [sic] a meeting held between

representative of SportsMax and your office toityarertain issues.*

By way of letter, which was dated 2008 August 1#& OCG responded to Mr. Oliver

Mclntosh as follows:

(1) “The Requisition which has been directed to yoa Btatutory Requisition which

has been made in pursuance of a formal Investigatio

“COCG letter to CTL. 2008 July 18
*1 OCG letter to CTL. 2008 July 18
“2 Oliver Mcintosh. Letter to the OCG. 2008 August 12
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(2) The subject Investigation is being conducted by Gff.cce of the Contractor-
General (OCG) under the powers that are reserved toontractor-General by
the Contractor-General Act.

(3) The subject Investigation is not being conducte8&grtsMax Limited.

(4) The Requisition which has been directed to you, ahdf the questions that are
embodied therein, must be answered, documentecsamaiitted by you in the
manner and in the time which has been prescribed.

(5) Should you believe that the subject questions haw¢ provided you with an

opportunity to provide certain information which yphave deemed appropriate

to be placed upon the record, you should note thia¢ last question of the

Requisition, viz. Question #23, provides you witlice an_opportunity (OCG

Emphasis)
(6) Should you fail to comply with the referenced R&itjan, without lawful
justification or excuse, you will become liable fice criminal prosecution

proceedings under the provisions of Section 28@Qontractor General Act.”

It is also instructive to note that Myers, Fletclaed Gordon (MFG), the Attorneys-At-
Law of record for the Hon. Patrick Rousseau, algestjoned inter alia, the propriety

and the scope of the OCG’s Investigation.

By way of a letter, which was dated 2008 Septenibér MFG wrote to the OCG
following its receipt of the OCG’s second Requesitto Mr. Rousseau, which was dated
2008 September 8.

In its letter, MFG stated thawWe are concerned that despite our client havingvioled

fulsome and unambiguous responses to your prevemusests under cover of letter dated
August 12, 2008 that your subsequent letter, filétth innuendo and accusations, seeks
to continue to impute impropriety on the part of tHon. Pat Rousseau in his dealings

with the said entities without stating the basissiach assertions®*®

*3MFG letter to the OCG. 2008 September 17
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The MFG letter further stated thaln“light of the content and tone of that letter we
hereby indicate that before responding to yourHartrequest for information, our client
has a right to know the nature of any complaintngemade against him regarding his
involvement in the above mentioned entities, tregularities that are being complained
of, and the source of such complaint. Specificalywish to be informed of any contract
between the parties that is the subject of you [sngjuiries. This is consistent with the

principles of Natural Justice®

In addition, MFG, in its letter, stated thafs'it regards the provision of section 29 of the
Contractor General Act, we would wish to indicatett our client does not seek to
obstruct, hinder or resist the Contractor Generatle execution of his functions, but has
a right to know the nature of any allegations belaegied against him and to know his

accuser...”®

By way of letter, which was dated 2008 Septemberti® OCG responded to MFG in
the following verbatim terms

“Re: Notice of Formal Requisition for Information ad Documentation to be

Supplied under the Contractor General Act — Conduof Investigation —

Concerning Allegations of irreqularity in the propmal of SportsMax to provide

satellite service for simulcast racing from SoutHr&a and the United Kingdom

for Caymanas Track Limited.

We are in receipt of your letter of the " ihstant which was received in our
Offices, today. We have noted that you act on lbetfathe Hon. Mr. Patrick
Rousseau, OJ.

Your letter, quite surprisingly, has raised certainfounded questions regarding

the propriety, appropriateness and legality of #rdditional Requisition, dated

** MFG letter to the OCG. 2008 September 17
> MFG letter to the OCG. 2008 September 17
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September 8, 2008, which the Office of the CordraGeneral (OCG) has
directed to your Client.

The Requisition contains six (6) questions.

Three (3) of the six (6) questions which have baiescted to your Client for
answer, viz. Questions #1, #4 and #6, are questidrish are intended to have
certain written representations which have beenenauer alia, to Minister Don
Wehby, clarified by Mr. Rousseau.

Two (2) of the referenced representations were nigd&ir. Rousseau himself.
The other was made by the Deputy Chair of the Cagsdrack Limited (CTL),
Mr. Peter Lawson. Full particulars of the refereddtiree (3) representations are

provided in the Requisition itself.

The other three (3) questions, viz. Questions 82ad #5, are questions which
seek to elicit specific information as regards tperations and/or administration
of CTL. You will no doubt recall that your Cliestthe Chairman of CTL.

The additional OCG Requisition of September 8, 2@0fch has been directed to
your Client, is entirely lawful and proper. You aatso fully aware that it has
been issued in accordance with the provisions @fGbntractor General Act and
pursuant to the expressed powers which are resetwvetl Contractor General

thereunder.

Your Client is compelled by law to provide fulsommeswers toall of the

referenced questions or face criminal prosecution.

As it now stands, your Client has failed, withawful justification or excuse, to

comply with the terms of a lawful Requisition of 9CG, dated September 8,
2008. His failure to so comply constitutes a criatioffence under the provisions
which are contained in Section 29 (b) of the Cocttva General Act.
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Be that as it may, and without prejudice to thererfieentioned, the Office of the
Contractor General, having taken into account @levant factors, hereby grants
an extension to the September 17, 2008 deadlinehwias previously stated in
our letter of September 8, 2008, to WednesdayeBdyer 24, 2008 by 3.00 PM.

We would strongly urge your Client's full coopecati with the subject

Requisition and Investigation of the OCE&.”

Finally, the OCG’s Requisitions/Questionnaires dieautlined to the Respondents the
provisions of Section 18 (5) of the Contractor GahAct.

Section 18 (5) provides thalN® person shall, for the purpose of an Investiggtibe
compelled to give any evidence or produce any deatior thing which he could not be

compelled to give or produce in proceedings in eoyrt of law.” (See Appendix 1 for a

Specimen of the Standard Form of Statutory Requisibn which is utilized by the
0CQG).

6 OCG's letter to MFG. 2008 September 18
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FINDINGS
Overview of the CTL Operations

Based upon the information that CTL has publishbdug its operations, it has sole
responsibility in Jamaica for the promotion of lomacing and the running of pari-

mutuel pools thereon (both track and off-tratkk).

On an annual basis, the company promotes approalynane hundred (900) 'On Track'
races. However, in a bid to diversify its incomeeam and horse racing in Jamaica, CTL

also offers overseas races through its simulcasesy®

CTL commenced simulcast racing from the United &taJS) in 1990 March, and
expanded this product line to include British races1994. Subsequently, in 2000,
simulcast racing was further expanded with theothiction of races from Australia and

many other overseas tracKs.

In the Minutes of the Meeting of the CTL Board oirdators, which was dated 2008
January 3, a Director of CTL, Mr. lan Parsard, falign noted that CTL's simulcast

system is its major revenue earner.

In addition, CTL's commercial business is enhanbgdthe operation of Off Track
Betting Parlours (OTBs), which are established #asgon the signing of Franchise
Agreements. OTB Franchise Agreements have a two tggare. The Agreements are

subject to renewal at the discretion of CTL.

These Betting Parlours offer race-by-race wagedndocal races as well as simulcast

races live from racetracks in the United Statestéalia and Britain.

4" CTL website http://www.caymanasracetrack.cog008 July 29
“8 CTL website http://www.caymanasracetrack.cog008 July 29
9 CTL website http://www.caymanasracetrack.cog008 July 29
*0 Minutes of the Board of DirectorSimulcast2008 January 3
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By way of an email, which was dated 2009 JanuaryCIla_'s Financial Controller, Mr.
Orville Christie, informed the OCG that approxinmgteeventy five percent (75%) of

CTL’s earnings are generated from the OTBs.

Mr. Orville Christie, in his email, stated that CTib return, pays the OTB Franchisers

five and a half percent (5.5%) of the betting rexenas a commission.

The OCG found that CTL’s revenue is primarily dedvfrom betting on (a) the local

races and (b) the simulcast overseas racing.

Further, and according to the Financial ControlMr, Orville Christie, the Bookmakers
pay CTL a one percent (1%) rights fee for using@fié. product.

The SportsMax Proposal

On 2008 July 6, th&unday Heralgublished an article which was entitldddusseau in

powwow: SportsMax deal shrouds CTL Chairman in flicinof interest’ rap.”

The article alluded to the occurrence of a confiicinterest on the part of the Hon. Mr.
Patrick Rousseau, who is not only the Chairman L @ut is also the Chairman of

SportsMax, which reportedly had submitted a proptmsprovide services to CTL.

In reviewing (a) the documents which were suppleethe OCG during the course of its
Investigation and (b) the allegations which weredena the media, the OCG found that
there were three (3) distinct areas of interesh waggard to SportsMax and CTL, which it
felt warranted examination, particularly havingaetjto the allegations which had been

made of a conflict of interest on the part of MouRseau.
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These three (3) areas of interest were as follows:

1. The live broadcast of local racing content from @ayas Park;
2. The proposal for the Satellite Distribution of Ctbntent to Off-Track Betting
parlours;

3. CTL’s acquisition of simulcast signals from the @Kd South Africa.

In examining the foregoing areas of interest, tH@@was interested in determining,
inter alia, (&) whether a conflict of interest existed, (b)ether CTL was adhering to the
Government Procurement Guidelines, and (c) whetherne was a disclosure of interest
by Mr. Rousseau to the CTL Board in accordance \Widlction 17 (2) of the Public

Bodies Management and Accountability Act and Secfi®3 (1) (b) of the Companies
Act, 2004.

> The Live Broadcast of Local Racing Content from Gagnas Park

With regard to the live broadcast of the local mgotontent from Caymanas Park, the
OCG found that on 2008 August 3, CTL placed a terdrertisement in the local

press for the sale of the rights to broadcastriaegng from Caymanas Park.

The OCG'’s review of the tender documents which vpeowided by CTL found that

there were several deficiencies in the document.

Consequently, the OCG, by way of a letter, whicls @ated 2008 August 12, advised
CTL that “... the weaknesses identified in the documents, are, shat they may
require comprehensive amendmef@s/en theconstraints between the time, to allow
for the amendments and your proposed tender opeatabg of August 18, 2008, we
recommend that the current process be abortdd.”

As such, CTL withdrew the advertisement from thealonedia.

*1 OCG letter to CTL. 2008 August 12
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Subsequently, in a letter to the OCG, which waedl€2008 August 13, CTL's
Executive Manager - Marketing, Mrs. Millicent Lyncinformed the OCG that CTL
had been in partnership with TVJ for many years tfer broadcast of its racing
content. This, she explained, was a relationshighvbxisted prior to the emergence

of other television stations and that CTL had notat in place with TVJ.

Mrs. Lynch, in her letter, stated tHdthe arrangement was for TVJ to carry the races
live annually in exchange for entittements. Whegr@anas Track began to increase
the number of sponsorship and CVM began to showntanest in the live racing,
Caymanas Track Limited then included CVM in a simdrrangement. CVM later
informed us that they would be interested in caigythe races as a package and
therefore carried the races on a three (3) minatelayed basis >

She further stated thdCaymanas Track Limited is now interested in cdileg
rights fee and will not object to attractive erditients as part of the package;
however, Caymanas Track Limited would like the iputbl be able to view the racing

live free to airand therefore is not interested in exclusivity.”

It is instructive to note, however, that prior keettender advertisement for the sale of
the rights to broadcast live racing from Caymanask Being published on 2008
August 3, CTL had attempted to tender for the sa&ivices via the limited tender
methodology on 2008 March 14.

In this regard, the OCG found that on 2008 Marchlé#ters of invitation to tender
were directed to four (4) television stations, esjing that they submit proposals for
the live broadcast of local races from CaymanasKr@he letters of invitation to
tender were directed to the following stations: GYM Communications Group
(CVM); (b) Television Jamaica Ltd (TVJ); (c) Spdviax Ltd; and (d) Cable News &
Sports (CNS).

2 Millicent Lynch. Letter to the OCG. 2008 August 13
%3 Millicent Lynch. Letter to the OCG. 2008 August 13
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The OCG found that the letters of invitation wergpdtched as a result of a Board of

Directors directive to the Executive Manager — Mairky, Mrs. Millicent Lynch.

The Minutes of the CTL Board of Directors Meetinghich was dated 2008 March
27, stated thdtThe Executive Manager-Marketing was asked to anall the media
houses to submit bids for live horse racing evaigerday starting from Derby Day.
They should be given two weeks to submit theiretenthe Chairman said a sub-
committee would be created by the Board to evaltieteenders.>

The letters of invitation indicated thaCaymanas Track Limited wants to ensure that
persons who are unable to visit the Race Trackher@TB can view racing live on
their Cable or Television Network. To this end, @apas Track is inviting you to

submit a proposal for the live broadcast of locates from Caymanas ParR>

The Minutes of the CTL Board Meeting, which wasedb?008 May 1, disclosed that
“It was agreed that the bids will be evaluated by@nmittee chaired by the Vice

Chairman. Directors Parsard and Campbell will sit the committee.®

In the foregoing regard, the OCG found that a Som@ittee of the Board was
appointed on 2008 May 1 to evaluate the tenderstwivere received as a result of
the 2008 March 14 invitation letter.

In his response to the OCG’s Requisition, which @wated 2008 October 1, Mr. lan
Parsard, a member of the Sub-Committee stated “thia¢é sub-committee was
requested to develop a comprehensive set of aiteith weighting, and to work with
the management during the bidding and selectioncggs and recommend a
preferred bidder to the Board’?

** Minutes of the Board of DirectorsCEO’s Report- Section (9)- Live racih@008 March 27
% Letter of Invitation to Tender. 2008 March 14

*% Minutes of the Board of DirectorsS&ction (7) - Media Bid-Live Racih@008 May 1

*"Jan Parsard. Response to the OCG Requisition. 2@@8ber 1

Caymanas Track Limited Office of the Contractor-&anh 2009 January

Page 78 of 187



The OCG found that, based upon the notes of thdimgeef the Sub-Committee,
which was dated 2008 May 29, the bids which weeeived from (a) TVJ, (b)
SportsMax, and (c) CNS, were deliberated upon.

However, the notes stated th&VM did not make a submission because they are
more interested in delayed broadcast. The Commdis®issed the bids after which
it was agreed that the bid from Cable News and Spdid not meet CTL'’s basic

requirements...®

The notes further stated thdt tas decided that CTL will request submissiobidé
from the two pre-qualified bidders (SportsMax and]) based on certain criteria
that Mrs. Lynch was asked to develdp.”

In his response to the OCG’s Requisition, which wated 2008 October 1, Mr. lan
Parsard stated thdiAt the meeting of May 29, 2008 it was identifidtht the
responses did not lend themselves to an objectisesament. The management was
requested to lead the development of a compreteessivof criteria, with input from
the sub-committee, which would be clearly commuedcto the potential bidders and

which would form the basis of subsequent evaludtjothe sub-committe&®

Based upon the foregoing assertions that were nideMr. Parsard and the
information which was presented, the OCG found thatletters of invitation did not
have an attached comprehensive tender documenh whitined,inter alia, (a) the
deliverables, (b) the eligibility criteria, and (t)e evaluation and award criteria, by
which the bids would be assessed.

Hence, it would appear that as a result of theufailof the 2008 March 14 tender
process, CTL made another attempt to tender fosdik services on 2008 August 3.
It must be noted that for the 2008 August 3 termecess, CTL chose to utilise the

8 Notes of Meeting. Sub-Committeldedia Bids for Live Horse Racing008 May 29.
%9 Notes of Meeting. Sub-Committeldedia Bids for Live Horse Racing008 May 29.
% Jan Parsard. Response to the OCG Requisition. 2a@8ber 1
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selective tender methodology and, accordingly, g€ibesl the tender invitation in the

local print media.

With regard to the proposal from SportsMax for tive broadcast of CTL racing
content, it is instructive to note that in the Miesi of the Meeting of the CTL Board,
which was dated 2007 June 28, discussions ensu#gteanatter ofDelayed Racing-

TVJ.

In the referenced discussions, as evidenced bydlte Minutes, Mrs. Lynch stated
that,”...she has had a lot of discussions with TVJ onntfagter. She said SportsMax
would have given a better quality on delivery theyt wanted exclusivity and were
not interested in delayed broadcast.”

When questioned by the OCG about her statementhwivias contained in the
Minutes of the 2007 June 28 Board Meeting, Mrs. dlynon 2008 September 15,
informed the OCG that ‘was invited to a meeting by Honorable Patrick Bsrau to

discuss broadcasting of Live Racing on his cablendel. Hon. Patrick Rousseau
also invited Mr. Oliver Mcintosh CEO of SportsMax jbin the meeting. CTL has
other cable companies carrying racing delayed amolight the more the product is
shown the better it would be for Caymanas Trackiteadn CTL wanted to ensure that
the delivery of the programme is done in a constséand timely manner. Special
attention was given to the quality of the preseatatand how the product was

packaged for broadcast*

This meeting with the Hon. Patrick Rousseau, Mysdh said, occurred sometime in
2006 July and was convened as a result of an trontéhat was extended to her by
Mr. Rousseau. Mrs. Lynch stated thatdm not aware of any CTL official who
initiated contact with SportsMax?

&1 Millicent Lynch. Response to the OCG Requisiti08 September 15
%2 Millicent Lynch. Response to the OCG Requisitid08 September 15
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The OCG notes that the referenced meeting was oeadvprior to Mr. Rousseau’s
appointment as Chairman of the CTL Board on 200G 29.

Subsequent to the referenced meeting with Mr. @IMeintosh and Mr. Patrick
Rousseau, Mr. McIntosh sent an email, which wasdda006 July 12, to Mrs. Lynch

and copied to Mr. Rousseau, recapping the Sportgiviaposal to CTL.

In the email, Mr. Oliver MciIntosh advised that “Awated to you by Pat Rousseau

and myselfSportsMax submitted a proposal to Caymanas trackApril 2006 for

the exclusive cable television broadcast rightsréming at Caymanas track. Based
on our meeting Tuesday, our understanding is thiatewyou have not signed an
agreement with TV-J, Caymanas has agreed with Bygarts Network for one year
the following: (1) The non-exclusive live televisibroadcast of sponsored races
(approximately 5); and (2) The non-exclusive defayelevision broadcast of all

“other” races (delayed by approximately 5 to 10 mies).”3 (OCG Emphasis)
The email further stated thaiVhile this would change the proposal we have made t
Caymanas, as we discussed, there is an alternptimgosal that would benefit both
SportsMax and Caymanas .. A revised proposal frpantSMax would be as follows:
a. Non-exclusive live television broadcast of spondoaees on SportsMax;
b. Exclusive (for cable only) live television broadcafall other races;
c. Minimum of 5 minutes for the time that TV-J Spdvestwork can delay
broadcast the “other” races. (i.e. The 1.00pm rateCaymanas can be delay

broadcast by TV-J Sports Network at the earlie@bim);and

d. We would also propose a Right of First Refusal ttoe exclusive cable

television broadcast rights for when the rights eoop for re-negotiation

8 Oliver McIntosh. Email to Millicent Lynch.SportsMax Broadcast of Caymanas Rati§06 July 12
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after this year has expired. We believe that oumiitment to Caymanas
racing will be seen through our production to sugpthe races and this

option is in return for that commitment®

Based upon the assertions of Mr. Oliver Mcintoghpr&Max submitted a proposal
to CTL in 2006 April. However, the OCG has not sesidence of such a proposal.
Nevertheless, the OCG found that based upon thé 20/ meeting, SportsMax
presented CTL with a revised proposal which wasati@al in the email of 2006 July
12.

The SportsMax revised proposal includeder alia, the rights to the non-exclusive
broadcast of CTL sponsored races on SportsMax lamaxclusive rights to (cable

only) live broadcast of all other CTL races.

The OCG, in a Requisition, which was dated 2008t&eper 8, questioned Mrs.

Lynch about the terms and conditions which wereuwdised with SportsMax.

In her response to the OCG’s Requisition, which deated 2008 September 15, Mrs.
Lynch indicated thatSportsMax was showing what they had to offer td. @Tterms
of programme delivery and also expressed their@stein exclusive rights for airing
live racing. Mr. Mcintosh said he would send mketéer outlining what they were
proposing. The information was carried to the CTaaBl under William Chin-See
along with the letter. It was not in CTL’s inteteés grant exclusivity and we were
not very comfortable with SportsMax terms and ctiowlé as stated in the letter. The

Board instructed me to respond as stated in ther&f®

Mrs. Lynch, in a letter, which was dated 2006 AugBsto Mr. Rousseau, the
Chairman of SportsMax, stated th&h ‘a meeting held by the Board of Directors a

decision was taken that they would not provide fdel for live racing on Cable

% Oliver McIntosh. Email to Millicent Lynch.SportsMax Broadcast of Caymanas Rati@§06 July 12
% Millicent Lynch. Response to the OCG Requisiti®08 September 15
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Network at this time. This was due to the respdos¢he Off Track Betting Parlour
Operators who claimed that live racing has a direegative effect to their bottom
line and therefore, would prefer delayed racingthif is of interest to you we would

be happy to renegotiate’®

The OCG found that the proposal from SportsMax,ciwhwvas submitted in 2006,
was rejected by the CTL Board on the basis thabp@ytsMax wanted exclusivity for
the live broadcast of the CTL races, an optionBbard was not willing to consider
at the time, and (b) the response from the OTB<hvposited that their bottom line

would be adversely affected by such a venture.

In addition, based upon a review of the Minutethef CTL Board of Directors for the
period 2007 January to 2008 June, the OCG foundthieaissue of media broadcast
of the CTL local content was not discussed unt@0@WMarch, subsequent to Mr.
Rousseau’s appointment as Chairman of the BoafiTafon 2007 October 29. The
first CTL Board Meeting which was held under thea@manship of Mr. Rousseau

was on 2007 November 27.

It is, however, critically instructive to note thitr. Rousseau did not declare his
interest in SportsMax, to the Board and ManageraB@ITL, until 2008 January 14.

The declaration by Mr. Rousseau, took the form rofeenail and statednter alia,
that, 1 thank you for bringing to my attention the fabat you have commenced
discussions about satellite service being providisd SportsMax to CTL. As |
explained to you both this creates a conflict fax as | am the Chairman of both
companies..l.am directing both organisations to not send meyamformation on

the discussions or the process at any time andtoaliscuss the matter with nie®’

% Millicent Lynch. Letter to Pat Rousseau. 2006 AsigRi
87 patrick Rousseau. Email to CTL Board and manager2ea8 January 14

Caymanas Track Limited Office of the Contractor-&anh 2009 January
Page 83 of 187



Having declared his interest, and having regarthéfact that Mr. Rousseau was
involved in the initial proposal from SportsMax @rL for the broadcast of local
races, the OCG found that Mr. Rousseau compireer; alia, with Section 17 (2) (a)
and (b) of the Public Bodies Management & AccoulfitgbAct, in respect of
SportsMax’s bid to broadcast the CTL content.

Section 17 (2) (a) of the Public Bodies Managemeé&t Accountability Act, states
that:

“A director who is directly or indirectly interestiein any matter which is being dealt
with by the board-

(a) shall disclose the nature of his interest dto@rd meeting;

> The Proposal for the Satellite Distribution of CTContent to the OTBs

A core part of CTL’s operations involves the sinadtof overseas horse races. This
operation is made possible when CTL purchases ribedbast rights for horseracing
from selected overseas horseracing tracks, fromtrdeks themselves or from the

rights holders and/or their agents.

In purchasing these rights from the tracks, thetsdnolders and/or their agents, CTL
receives a decoder box which is used along witatallge dish antenna to access the

signal from the satellite of the host track.

CTL then transmits this signal to its OTBs, wheustomers place bets on the races.
As such, CTL requires satellite uplink servicesfaailitate the broadcast of the
signals to the OTBs. This service is currently geprovided to CTL by Roberts

Communication Network Inc (RCN), a US based company
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In his response to the OCG’s Requisition, which wated 2008 November 6, Mr.
Orville Christie, the Financial Controller of CTktated that *..Caymanas Track Ltd.
(CTL) has had a commercial arrangement with Rob@wsnmunications Network,

Inc (RCN), for several years for the provision afiedlite uplink services®

The OCG'’s Investigation found that the contraciestn CTL and RCN was signed
on 2001 August 23, by Ms. Rose Campbell, the thresi@ent and CEO of CTL and

was expressed to expire on 2002 August 31.

The OCG notes that when this contract was sigrieel,Government Procurement
Procedures Handbook (GPPH) had been recently indemtifor use within the Public
Sector and, consequently, the contract should haea subjected to the procurement
procedures that were stipulated in the GPPH. Naifkghwas made by the OCG

regarding this specific issue.

Notwithstanding, the OCG found that despite the that the RCN/CTL had an
expiration date of 2002 August 31, the contract wager put to competitive tender
when it expired because of the parties’ relianaenupection 13 of the contract which

makes provision for the exercise of a ‘Right oksEFiRefusal’ by RCN.
Section 13 of the CTL/RCN contract provides:

“RIGHT OF FIRST REFUSAL: Customer hereby grants to RCN the right of

first refusal to obtain from Customer all furtheersice contracts for the

Transmission referred to herein or a substantiadiynilar Transmission, via
satellite or any other technology, for a periodooke (1) year from the termination
date of this contract or any other extension aof ttontract or until the date of the
first Transmission after the termination date ofsticontract or any extension
thereof. Customer shall not grant a contract foe ttame or a substantially

similar Transmission or any portion thereof to gomgrson, firm, partnership or

% QOrville Christie. Response to the OCG’s Requisitid008 November 6

Caymanas Track Limited Office of the Contractor-&anh 2009 January
Page 85 of 187



other business entity without giving RCN writtertice within ten (10) days of
Customer’s receipt and conditional agreement to aogh proposed contract.
Such notice shall contain a copy of the proposaeemgent to any such proposed
contract. Such notice shall contain a copy of theppsed contract, express
notice of the Customer’s acceptance of the proposetiact condition on RCN'’s
right to match, and an offer to enter into suchcateact with RCN for the same
consideration and upon the same terms and conditommtained in the proposed
contract. If the offer is to be accepted, RCN shatiept such offer within thirty
(30) days after RCN's receipt of such notice byngiwvritten notice thereof to
Customer, and Customer shall then enter into areagrent with RCN for such
services or any portion thereof within fifteen (s after RCN’s acceptance of
such offer. If no agreement with RCN or an offeexercise RCN'’s right of first
refusal is made by Customer at least ninety (9@sdzefore the first scheduled
Transmission immediately following the expiratidntiee Agreement, RCN shall
then have the right, at its sole discretion, toeext this Agreement upon the same
terms and conditions set forth herein for a termado the original stated term

in Section 12 of this Agreemerif”

Having regard to the foregoing, it is instructigeriote that on 2006 August 30, RCN
wrote to CTL stating thatPursuant to the provisions of Section 13 of thedrisb
Communications Network Service Contract For Caymsahrack Limited made as of
August 13, 2002 by and between Roberts Commumeatietwork, Inc. (“RCN”)
and Caymanas Track Limited (“Customer”), the terfnanich was extended through
August 31, 2006 pursuant to a letter amendment ddddecember 5, 2004,
(hereinafter collectively the “Agreement”), RCN #hexercise its right to extend the
term of the Agreement upon the same terms and tcamglset forth in the Agreement
for a term equal to the original stated term indmé in Section 12 of the

Agreement.*

%9 RCN/CTL Contract. 2001 August 23
O RCN letter to CTL. 2006 August 30
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The letter further stated thaCbnsequently, the term of the Agreement shall be
extended from September 1, 2006 through and immudigust 31, 2008

A Right of First Refusal (ROFR) is a contractual right that gives its holtlee
option to enter into a specified business transactiith a second contracting party
before the second contracting party becomes ahtitte enter into the same

transaction with a third party in place of the cantual right holder.

The OCG found that CTL maintained the contract VRGN for the period which
was stipulated in the 2006 August 30 letter fromNR@ is also instructive to note
that CTL sought legal advice in respect of the teation of the RCN contract in
2008 May.

Mr. Orville Christie, in his response to the OC®squisition, which was dated 2008
November 6, stated thalThe termination of the RCN contract was being atersd

as the cost to CTL was considered to be exceséive.”

Attorney-At-Law, Ms. Winsome Marsh, acting on bédhafl CTL, on 2008 May 26,
recommended that CTL follow the specific steps Whiere detailed in Clause 13 of
the CTL/RCN contract.

Ms. Marsh recommended that:

“(i) At least ninety (90) days prior to August 32008 CTL must serve RCN with
written Notice of its intention to enter into a ¢@tt with a new service
provider.

(i) This notice of intention must be accompanisd - (a) a copy of the proposed

contract to be entered into with the new servicevmter; (b) express notice of

CTL's acceptance of the proposed contract condiiompon RCN’s right to

"LRCN letter to CTL. 2006 August 30
2 Orville Christie. Resposne to OCG Requisition. 20vember 6
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match, and an offer to enter into such a contraithwRCN for the same
consideration and upon the same terms and condittmmtained in the proposed

contract.

(iii) RCN’s requirements as detailed in (a) and édbove must be all carried out by
CTL within ten (10) days of CTL'’s receipt of th@ysional contract and CTL’s

conditional acceptance of samé&”

Ms. Marsh further recommended thd@rice CTL meets these requirements, RCN
may, within the time periods set out in Clausedi8,to accept the new terms as set
out in the proposed new contract or refuse to atagme, thereby bringing the
contract of 2001 and the “extensions thereof” to amd in August 2008. If RCN
agrees to accept on the same terms as proposdteheiv service provider, then the
new contract would be for one (1) year only. Towoeenall doubt about the lifeline of
this new contract, | would advise that the proposed contract be fixed for one (1)
year WITHOUT an option to renew an@?/ITHOUT the right of first refusal therein

contained.”

Subsequent to the foregoing legal opinion, CTL, 2808 June 3, wrote to RCN
informing them of its intent to put to tender thentract for uplink services and
invited RCN to participate when this was undertakems, CTL stated, was in line

with the requirements of the procurement guidelines

It is instructive to note that on 2008 April 24,eomonth before CTL requested a
legal opinion on the termination of the RCN contréportsMax had submitted a
proposal to CTL for end-to-end content distributafrboth its local and international
content directly from Caymanas Park, to all redeidocations, via SportsMax’s

uplink service offering.

3 Winsome March. Letter to CTL. 2008 May 26
" Winsome March. Letter to CTL. 2008 May 26
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The OCG found that on 2008 May 29, a meeting wé&d Wwigh some members of the
CTL Board and Management to discuss satellite sesvi A review of the minutes of

the meeting revealed that Mr. Rousseau was no¢ptes

In this meeting, the Board discussed the proposatiwwas submitted by SportsMax
and, according to the Draft Minutes of the Meetifipe CEO advised that while
there would not be an issue with the National Cacts Committee for the automatic
renewal of the contract with Roberts Communicatiarchange in provider could

come under the NCC's scrutiny™”

It would appear that during the deliberations ofe tiSportsMax proposal,
consideration was given for the change from theetuimprovider RCN. However, the
Minutes stated that.:..the only condition for the termination of the tant with

RCN is if Caymanas Track Limited goes bankrupt.. MVg1some Marsh provided a

legal opinion on the termination of the contracthWRCN.”®

The Termination Clause stated that:

“TERMINATION: Notwithstanding anything to the contrary containeetein,

either party shall have the right to terminate tbhantract if the other party files a

voluntary petition for relief under the appropriabankruptcy or insolvency law,
or is adjudicated bankrupt or insolvent under thes$ applicable thereto in which
case charges arising out of said termination wd#l kmited to those that have

occurred as of the date of filing said petition amdtten notice of same’

It is also instructive to note that the Minutestioé Meeting, which was dated 2008

May 29, stated thafThe following was agreed:

> Draft Minutes of Meeting. Satellite Service. 2008y 29
’® Draft Minutes of Meeting. Satellite Service. 2008y 29
" RCN/CTL Contract. 2001 August 23
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1. Mr. Tankoy should find out from SportsMax if theguld agree for details of
their proposal and pricing to be shared with a ceatmor.
2. To negotiate a lower price with both RCN and Spdes and better terms..”®

With regard to the RCN contract, the OCG'’s Invesimn revealed that, as at 2008
November 25, the contract between CTL and RCN widlsirs effect. Mr. Orville
Christie, in his response to the OCG’s Requisitishich was dated 2008 November
6, stated thatWe continue to receive satellite uplink servicesnfffRCN on a month-

by-month basis.*

The management of CTL also advised the OCG thpays RCN an annual fee of
US$480,000.

The OCG, however, has seen no documentary evidbate¢he current extension of
the RCN contract was submitted to the NCC for apgltdn this respect, Mr. Orville
Christie, by way of an email, which was dated 20@8ember 7, stated thaNCC
approval is yet to be sought as with the resigmatad the former CEO and the
passing of Donald Tankoy,[sic] these areas havenbeassigned to new managers.
Our Chief Engineer, Mr. Derek Been is now in thegass of obtaining the NCC

approval.”®

> Simulcast Signals from the United Kingdom and Souflfrica

With regard to CTL’s acquisition of simulcast sithmaom the UK and South Africa,
the allegations which were contained in the 2008 8uHerald Article, which was
entitled ‘Rousseau in powwow....raised several concerns with respect to (a) the
procurement process that was utilised by CTL inabeuisition of the said satellite
services, (b) the appearance of a conflict of éggrand (c) the occurrence of possible

cronyism in the award of a contract.

8 Draft Minutes of Meeting. Satellite Service. 2008y 29
9 Orville Christie. Response to OCG Requisition. 20vember 6
8 Orville Christie. Email to OCG. 2008 November 7
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The OCG, in its Requisition, which was dated 200§ 30, to Mr. Donald Tankoy,
CTLl's Executive Manager for Off-Track Betting, sdmgto ascertain the
methodology which was utilised by CTL to invite posals for the provision of

satellite services for simulcast racing from SoAhica and the UK.

Phumelela’s approach to provide CTL with sateligegvices

Mr. Tankoy, in his written response to the OCG’gj&sition, which was dated 2008
August 21, informed the OCG thd®Humelela approached CTL approximately three
(3) years ago to provide satellite services forudoast racing from South Africa and
the United Kingdom.®"

Mr. Tankoy, in support of his assertions, providied OCG with copies of emails in
which he discussed British racing with the PhungeleGold (PGI/PGE)

representatives.

A review of an email from Wyvern N.A.R. Ltd. (i.BGI's representative), which was
dated 2004 June 11, indicated that Wyvern infori@dd., inter alia, that”...] am
writing to confirm on a slightly more formal badise exact nature and scope of our
betting product offering. It is our intention to vkaclosely Caymanas Track Ltd. [sic]

for co-operation with bookmakers in Jamaic&.”

The email further stated that.on Friday 22 May 2004, Phumelela Gold of South
Africa entered into an agreement with the HorseiRa€hannel (THRC) now known
as “Racing UK” whereby Phumelela Gold acquired wiwide EXCLUSIVE rights
(outside of the UK and lIreland) for the marketingdadistribution of all media (TV
and data) relating to the race tracks listed beld@we agreement extends for a firm 8
years and is not subject to rolling race clubs caaot for unspecified periods as some

contracts are structured.....Phumelela reached ages¢ifsic] with the UK Tote to

8 Donald Tankoy. Response to OCG Requisition. 200§ust 21
8 \Wyvern N.A.R Ltd. Email to CTL. 2004 June 11
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jointly provide commingling arrangements with argttimg operator contracting with
Phumelela for a commingled Tote produ@t.”

The emalil also stated th&humelela will be transmitting world wide a TV aiimel
containing the best of British racing as well astdres from South African race
tracks. This channel is a transitional service desd to ensure continuous delivery

of racing product to existing costumers®?.

The OCG’s Investigation revealed that on 2004 Jiu8/ Wyvern N.A.R Ltd.
submitted to CTL a proposal for what it termddtérnational Racind Below is an

extract of some key points which were containetheproposal:

i. “UK racing tracks have split into two groups. Oneogp comprising 30
tracks have formed an entity known as Racing UK tedremaining tracks

have either aligned with ATR/SIS (some temporaoityemain uncommitted.

ii.  On 2004 May 22, Racing UK, which holds all medid data rights for 30 of
the UK tracks, granted international broadcastingdadistribution rights,
outside of the UK and Ireland exclusively to PhweteeGold Enterprises.

iii.  Further, Phumelela is the sole rights holder of thoifrican racing.

iv.  The EXCLUSIVE UK rights agreement extends for emms of three (3) and
five (5) years respectively, currently terminat2@l2 May 31.

v. The agreement includes the UK Tote as a commingiamtner. Phumelela is
working with the UK Tote to facilitate internatidnaommingling and merged
tote pools on all races broadcast.

8 Wyvern N.A.R Ltd. Email to CTL. 2004 June 11
8 Wyvern N.A.R Ltd. Email to CTL. 2004 June 11
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vi.  Since, 2004 May 31, Phumelela commenced transmis$ids international
racing service. A video service for the combinezksafrom Great Britain and

South Africa is currently available for viewingJdamaica.”®

Further, in another email, that was submitted by Mmkoy to the OCG, which was
dated 2005 June 9, another representative of P@Gtaaed Mr. Tankoy with regard
to the SIS/PGI relationship.

The emall stated that.?| am writing on behalf of Derrick Wiid and Phumal&old
Enterprises (PGE) to advise you of the commer@aing attaching to UK & SA
racing service, which will be jointly provided dmetSIS Racing International unified
channel from 1 July 2005...... PGE will not alter therrent commercial
arrangements as they relate to the supply of thigeanUK and SA racing service for

the first 3 months, when we take over the respaitgibf making the supply®®

The email further stated that t&ordingly, for the period 1 July 30 September 2005
[sic] Caymanas Park will be required to pay 4% ofrtover as the fee for receiving

the service. ®’

Given the foregoing, the OCG found that PGI appnedcCTL in 2004 for the

provision of simulcast satellite signals from th& d@nd South Africa. Further, as at
2005 July 1, CTL received simulcast signals from tHK and South Africa from the
SIS Racing International unified channel as a tesfila commercial arrangement
between PGI and SIS.

It is important to note that, on 2005 August 3, @l Pepresentative, by way of an
email to Mr. Tankoy stated that have made enquiries with Roberts and can assure
you that Caymanas satellite time can be used inallzanfor distribution of UK

racing to bookmakers and this service will not haikable to those bookmakers

8 Wyvern N.A.R Ltd.. Proposal to CTEBritish and South African-Simulcast’2004 July 13
8 Brian Rogers. Email to CTL. 2005 June 9
8 Wyvern N.A.R Ltd. Email to CTL. 2004 June 11
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during racing meetings taking place in Jamaica. réhis an opportunity to control
the distribution to Jamaica bookmakers and for Cayas to be in charge of that and

earn some income for the servic&.”
The referenced email had the captiohlK* Racing Simulcast."Based upon the
foregoing, the OCG found that PGI presented CTLhvah opportunity on 2005

August 3, for it to control and distribute the Psgjnal.

Approval of CTL’s simulcast contracts

With regard to the approval of CTL's simulcast cants, the OCG, during the course
of its Investigation, asked the then CTL CEO, Mraltérd Brown, and the CTL

Financial Controller, Mr. Orville Christie, the folving question:

“Please provide the name(s) and title(s) of theiviaal(s) who approved the

contract(s) for the acquisition of simulcast racisignal;”®°

In his response to the OCG, which was dated 200818126, Mr. Brown statedMr.
Donald Tankoy and Walford Browr”

In his response to the OCG, which was dated 20p88tder 17, Mr. Christie stated
that“To the best of my knowledge simulcast agreemeats wormally approved by
Mr. Donald Tankoy...**

A review of several of the CTL contracts for ovaseimulcast signals, which were
submitted by Mr. Tankoy and Mr. Brown to the OCéyealed that CTL’s contracts
with the simulcast providers were primarily signead negotiated by Mr. Donald
Tankoy.

8 PGl email to CTL. 2005 August 3

89 OCG Requisition 2008 August 26 and 2008 Septerber

% Walford Brown. Response to the OCG'’s RequisitR008 August 26

1 Orville Christie. Response to the OCG’s Requisitid008 September 17
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The OCG'’s review of CTL'’s simulcast contracts aleeealed that CTL, in selecting
the tracks for simulcast racing, is obligated tquae satellite signals either directly
from the tracks, or from their assigned agentsghits holder. In this regard, the OCG

found that the method of contracting is that oessidurce or direct contracting.

Mr. Tankoy, in his response to the OCG’s Requisitwhich was dated 2008 August
21, declared that the tracks which are selecte€bly are chosen based upon the
perceived profitability of the tracks, and CTL'slldl to pay.

The OCG's review of a simulcast payment schedutete period 2006 January to
2008 July, revealed that CTL made a range of pagném several contractors
between J$153,308.08 to J$32,589,961.29. The haldev includes a random sample
of six (6) of the contractors and the respectivenpents which have been made to
them by CTL.
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NAMES Jan 2006 - Dec Jan 2007 — Dec | Jan 2008 — July TOTALS
2006 (J%) 2007 (J%) 2008 (J%) %)

Del Mar *2,001,044.97 *2,213,800.64 - 4,214,845.61
Thoroughbred
Club
FairPlex Park | 153,308.08 701,940.44 - 855,248.5p
The Sports +*24,666,707.17 +*32,589,961.29 +*20,334,101.30 77,590,769.76
Wire
Wyvern *11,424,163.86 | *10,884,862.94 *5,473,286.98 27,383,78
International
New York *5,150,794.62 *5,765,731.80 *5,354,337.53 16,278,86
Racing
Association
Turf Paradise | *3,519,485.56 *4,021,085.59 *3,817,977.98 11,358,538

Inc.

*Pursuant to Section 2.1.3.4 of the GPPH, the mmproval of the NCC for the use

of the sole source methodology was required givex these contracts were above
the J$1M threshold.

+Pursuant to Section 2.3 of the GPPH, Cabinet ajgpravas required for these

contracts as they were above the J$15M threshold.

A review of the NCC'’s database, for contracts whiekie been endorsed for CTL, by
the NCC, for the period 2006 January to 2008 Jrdyealed that there were no

approvals granted by the NCC for any contract fug ficquisition of simulcast

signals.

Furthermore, the OCG has seen no documentary egdenindicate that CTL has

ever approached the NCC to request permissiorilteeuthe sole source and/or direct

contracting methodology to acquire simulcast ségeBignals in accordance with
Section 2.1.3.4 of the GPPH.
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Section 2.1.3.4 of the GPPH states that all salecgoor direct contracting, which is
$1 Million or greater in value, must receive théopmritten approval of the NCC,
through the Accounting Officer of the Procuring ignt

In light of the aforementioned breaches, it isrnstive to note the stated view of the
CTL Board in respect of the parameters of the Gauwent of Jamaica (GOJ)
Procurement Guidelines, which it outlined in adetto the Minister with portfolio
responsibility for CTL, Mr. Don Wehby, the Ministervithout portfolio in the
Ministry of Finance and the Public Service (MOFPS).

In the letter to Minister Wehby, which was datedd@QJuly 29, CTL's Deputy
Chairman, Mr. Peter Lawson, writing on behalf oé t8TL Board, indicated that
“The Board and Management of CTL are of the viewghechasing signal rights on
overseas racing in order to sell bets on this rgatfoes not and should not fall under

the Government's procurement guidelinés.”

Based upon the position of the Board, the OCGtdrRiequisition, which was dated
2008 September 4, to CTL’s Financial Controller,. Nrville Christie, asked the

following question:

Please provide an Executive Summary detailing fpg@val process which is in
place for approval of contracts and/or agreementgered in by CTL for
simulcast racing. In preparing the summary, kindipswer the following
guestions:

I. Was/were the General Counsel and/or Legal DepartneénCTL
involved in the negotiations for the acquisition simulcast racing
signal? If yes, detail the role of the General Ceelnand/or Legal
Department in the negotiations and the date(s) biclwthe General
Counsel and/or Legal Department became involved tire
negotiations.

92 peter Lawson. Letter to Minister Don Wehby. 2008 29
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il. Was/were the contract(s) entered into by CTL foguasition of
simulcast racing signal vetted by the General Ceunsr Legal
Department of CTL and/or any external Attorney?

a. Ifyes, please state the name(s) of the individual,

b. If no, is it customary for CTL to enter into negtions and/or
sign contracts without the involvement of the Gah@ounsel
and/or Legal Department?

iii. Please provide the name(s) and title(s) of the viddial(s) who
approved the contract(s) for the acquisition ofdizast racing signal;

V. Was/were these contract(s) approved by the Procemér@ommittee
and/or Board of CTL?

In his response to the OCG’s Requisitions, whick dated 2008 September 17, Mr.
Christie stated thatTypically legal counsel is not sought for standaichulcast

contracts/agreements but legal advice is sought fam-standard simulcast
contracts/agreements.....yes, it is customary forn@aas Track Limited (CTL) to
enter into negotiations and/or sign standard simstccontracts/agreements without

the involvement of general counsét.”

On the question as to whether the contracts wepzoapd by the Procurement
Committee and/or Board of CTL, Mr. Christie statétb.”%*

Given the foregoing, the OCG found the positiortted Board alarming especially
having regard to the fact that (a) there appeavdaetno formal approval process in
place for contracts and/or agreements which weteres into by CTL for the

acquisition of simulcast racing signals, and (b)tcacts of this nature were primarily

signed and negotiated by a single individual.

% Orville Christie. Response to the OCG’s Requisitid008 September 17. #8
% Orville Christie. Response to the OCG’s Requisitid008 September 17. #8
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Section 1.5.2.3 of the GPPH stipulates that thewsment Committee of a Public
Body is mandated o

* ‘“ensure compliance with relevant policies, guidebrand procedures

» effect objective evaluation processes with respeciuotations, tenders and
requests for proposals;

» facilitate response to contractor inquiries;

* maintain proper record of Committee meetings, idiclg records of the
procurement; and

» ensure compliance with reporting obligations.”

In consequence of the foregoing, the OCG found @it is in breach of Section
1.5.2.3 of GPPH as the simulcast contracts weremapprovedjnter alia, by the

Company’s Procurement Committee.

Further, it is important to note that it was notiu008 June 26, in a meeting of the
CTL Board of Directors, that the Board instructdatt all new CTL simulcast
contracts were to be submitted to it for approval aigning’® Accordingly, prior to
2008 July 26, the approval of CTL'’s contracts fog aicquisition of simulcast signals,

primarily rested in the hands of a single party, Dlonald Tankoy.

The OCG's Investigation revealed that CTL has paiéxcess of J$166 Million of
public funds to the suppliers of simulcast satelitgnals for the period 2006 January

to 2008 July, all in violation of applicable Goverant procurement procedures.

The table below highlights the total payments whielve been made by CTL to its
simulcast providers for the period 2006 Januarg@08 July. Included are the US

dollar amounts and the equivalent Jamaican dotreouats.

% GPPH- Section | Introduction. Page 6
% Minutes of the Board of Directors. 2008 June 26
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YEAR USs$ J$
2006 January- December 892,033.70 58,723,990.74
2007 January- December 992,106.72 68,446,962.86
2008 January- July 547,747.65 39,134,353.35
TOTAL 2,431,888.07 166,305,306.95

Following a review of the individual payments whicave been made by CTL to the
contractors for simulcast satellite services, tl@3found that, in several instances,
the annual payments exceeded the J$4 million thiéstvhich would have required
the approval of the NCC, pursuant to Section 2.BefGPPH.

In addition, the OCG has found no evidence to iatgi¢hat either the requirements of
the Ministry of Finance & Planning Circular No.Which is dated 2002 May 15 and
entitted Public Sector Procurement Policy & ProcatluGuidelines for Sole
Sourcing, or Section 2.1.3.4 of the GPPH, was athty by CTL in the contracting

of simulcast satellite services.

The OCG has found no documentary evidence to iteliteat the CTL Accounting
Officer either (a) gave prior written approval ftne use of the sole source
methodology or, (b) approved the contracts with sbhppliers of simulcast satellite

services.

In light of the foregoing, the OCG believed it pemd to examine the issues of CTL’s
accountability and responsibility within the cortedxt the requirements which are
imposed in relation thereto by the Financial Admiration and Audit Act (FAA Act)
and the Public Bodies Management and Accountal#ldy

In a letter to the Financial Secretary, Ms. Sha@noks, which was dated 2008
October 27, the OCG sought to ascertain (a) theenainmthe Accounting Officer of
CTL, (b) the names of the Accountable Officers diLCand (c) whether the late Mr.
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Donald Tankoy, CTL's Executive Manager, Off-TracktBng, was an Accountable
Officer for CTL.

By way of letter, which was dated 2008 October[d%, Crooks informed the OCG
that “In the case of the CTL, the Financial Secretarytlse Accounting Officer” ¥’

The 2008 October 31 correspondence from the Fiah&acretary also stated that,
“Based on our records, Mr. Walford Brown, Chief Exgtive Officer is the only
Officer appointed Accountable Officer at CTLOur Investigations have revealed
that the late Mr. Donald Tankoy was an ExecutivereBtior at CTL with
responsibilities for Off Track Betting. Mr. Tankaxuld therefore not be appointed
an Accountable Officer.*®

In a letter, which was dated 2007 December 6, Msbd®t Martin, the Deputy
Financial Secretary advised the OCG thBursuant to the FAA Act, Accounting
Officers are responsible for the propriety of promment expenditure affected by
their portfolio entities. Accordingly, all Accoung Officers are required to adhere to
the procedures contained in the Handbook of PubBector Procurement

Procedures

Section 16 (2) of the FAA Act puts the matter beyaloubt. It statesnter alia, that
“An accounting officer shall be responsible for flrencial administration of the
department specified in a designation under subsme¢il) and shall be accountable
to the Minister for- (a) the assessment and catkecof, and accounting for, all the
moneys lawfully receivable by his department; ...Jaf@d making any payment

required to be made in relation to such appropoati

9 Letter from Mrs. Sharon Crooks. Financial Secsethtinistry of Finance and the Public Service. 2008
October 31
9% |_etter from Mrs. Sharon Crooks. Financial Secsethtinistry of Finance and the Public Service. 2008
October 31
9 etter from Mr. Robert Martin, Deputy FinancialcBetary, Ministry of Finance and the Public Service
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Pursuant to Section 2 (1) of the FAA Act, and hgviagard to the correspondence
which was received from the Financial Secretary, 2008 October 31, the
Accountable Officer for CTL was Mr. Walford Browits Chief Executive Officer.

Accounting and Accountable Officers, in accordamar alia, with Sections 16 (2),
19 and 24F of the FAA Act, are vested with the ariti and responsibilityinter
alia, to make commitments and payments and are autldoaisd are held responsible
to certify and approve the payment of vouchers smenter into contracts and

agreements on behalf of the Public Body or Bodiesvhich they are accountable.

Having regard to the foregoing, the OCG found thitat Tankoy was neither the
Accounting and/or Accountable Officer for CTL. Asick, Mr. Tankoy was not
authorised to sign and/or approve contracts. Neittid he have the requisite
authority to make commitments on behalf of CTL.

Section 20 (1) of the FAA Act is instructive on tk@nctions which may be imposed
upon Accounting Officers, Accountable Officers @flicers who are found to have
failed in their duties. AnOfficer’ is defined in Section 2.1 of the Act aary person

in the employ of Government”.

Section 20 (1) Financial Administration and Audit Act provides,inter alia, as
follows:

“20. (1) If it appears to the Financial Secretarpan a report by the Auditor General
that any person who is or was an officer-

(a) has failed to collect any moneys owing to tlevé&nment for the collection of
which such person is or was at the time of such@mpent responsible;

(b) is or was responsible for any improper paymehtublic moneys or for any
payment of such moneys which is not duly vouchred; o

(c) is or was responsible for any deficiency infar the loss or destruction of, any
public moneys, stamps, securities, stores, or otBevernment property, and if,

within a period specified by the Financial Secrgtaan explanation satisfactory to
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him is not furnished with regard to such failure ¢ollect, improper payment,

payment not duly vouched, deficiency, loss or destm, as the case may be, the
Financial Secretary may surcharge against the gmdson the amount not collected
or such improper payment, payment not duly vouctieficiency, loss or the value of
the property destroyed, as the case may be, or Esder amount as the Financial

Secretary may determine.”

Source of CTL's UK and South African Simulcast &8ign

With respect to the specific allegations which sund CTL’'s acquisition of

simulcast signals from the UK and South Africattivare contained in the 2008 July
6 Herald newspaper articlé;Rousseau in powwow...”,the OCG’s Investigation

revealed that CTL receives the said signal from emtities, Satellite Information

Systems Ltd. (SIS) and PGI.

Detailed below are the circumstances with regattiéaeferenced companies:

(a) Satellite Information Systems Limited (SIS)

The OCG found that, as at 2005 July 1, SIS and pt®lided CTL with simulcast
satellite services from the UK & South Africa oet8IS Racing International unified
channel. However, on 2008 May 1, SIS informed Ciat this joint service with PGI
was terminated effective 2008 March*$1.

By way of letter, which was dated 2008 May 1, Si®imed CTL to Please note
that with immediate effect SIS has appointed Toteedtments Limited as the
exclusive licence holder in the Caribbean and tiwdlbe responsible for managing
all SIS matters in the region*

100g)s, Letter to CTL. 2008 May 1
101g)s. Letter to CTL. 2008 May 1
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The letter further stated thdThe service comprising pictures from the 30 UK
courses for which SIS has the overseas rights dndsh courses, a full programme
of BAGS greyhound racing and a virtual racing seevicomprising horses and
greyhounds together with live overseas content vavailable. The service will also
feature the unofficial off-tube commentaries frolWK courses that we are not

allowed to televise X2

(b) Phumelela Gold Enterprises (PGE)/Phumelela Gotdrnational (PGI)

Mr. Tankoy, in his written response to the OCG’gj&sition, which was dated 2008
August 21, stated th&Phumelela approached CTL approximately three (8ang
ago to provide satellite services for simulcastimgcfrom South Africa and the
United Kingdom.”!?® This service was, up until 2008 March 31, providedCTL,
jointly with SIS. However, SIS/IPGE severed theirsiness relationship, and the
rights to approximately sixty UK tracks were evedigtributed between SIS/PGE.

Mr. Peter Lawson, the Deputy Chairman of CTL, i Inéesponse to the OCG’s
Requisition, which was dated 2008 October 8, stHtat‘CTL is party to a contract
with a British company, Satellite Information SysseLimited (“SIS”) for the supply
of simulcast racing from the British and South édn tracks. In or about April 2008
SIS had a dispute with one of its simulcast supplighumelela, and the two parted

company.*®*

Mr. Lawson further stated thaFfom that date CTL became obliged to send split
payments to SIS and Phumelela in order to receivé was entitled to under the
simulcast contract. The arrangement for paymenedirto Phumelela was not
negotiated or in any way arranged by the Board.sThas, so far as | am aware,
dealt with exclusively by management, as a punpérational matter.*

192g)s, Letter to CTL. 2008 May 1

193 Donald Tankoy. Response to the OCG RequisitioA828ugust 21.
104 peter Lawson. Response to the OCG Requisitior8 Zaflober 8
195 peter Lawson. Response to the OCG Requisitior8 Zaflober 8
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In this regard, the OCG found that subsequentdcspiit between PGE/SIS on 2008
March 31, CTL maintained a commercial arrangematt toth parties. According
to CTL, this arrangement was in an effort to preéverdisruption in its simulcast

services.

It is instructive to note that SIS appointed Tatedstments Limited as its exclusive
licence holder in the Caribbean. Based upon thegfmng, the OCG found that CTL
has a commercial arrangement with Tote Investmieintied for the acquisition of
the SIS signal in respect of which, as at 2008 ,JAyL had paid a total of
J$1,712,891.10.

However, the OCG has seen no documentary evidencelicate that CTL sought
approval from either the Accounting Officer andtlbe NCC for the use of the Sole

Source Methodology for the referenced contract Witte Investments Ltd.

In respect of the PGI tracks, Mr. Tankoy, in hispense to the OCG’s Requisition,
which was dated, 2008 August 21, stated tat Friday, May 9, 2008 Mr. Simon
Nicholls of Phumelela met with CTL officers Mess¢sic] Been Brown, Christie and
Tankoy and advised us that SportsMax had been aggubthe agent to represent
Phumelela in the Caribbean and that SportsMax wdaddcontacting us to discuss
the terms and conditions of supplying us with thgnad...... Mr. Nicholls also
mentioned that we would not need to pay Phumetelthé signal for April and May
2008. However we would need to negotiate with SpMak to begin paying them
June 1, 2008][sic].2%°

Mr. Tankoy further stated thaAt this date (i.e 2008 May 9) we were unaware d th
existence of this company know [sic] as InternatairMedia Content (IMC) and its

relationship to (if any) SportsMaxOn June 4, 2008 Mr. Oliver Mcintosh, Mr.
Newton Robertson and Mr. Christopher Telfer of &idax met with Mr. Christie

and myself and they advised that the agreementeleaet@portsMax and Phumelela

198 Donald Tankoy. Response to the OCG RequisitioA828ugust 21.
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had been finalised and that SportsMax is now tlieiaf agent for the Caribbean.

We were informed by him that SportsMax had condwteangements to supply the
signal to Unitied [sic] Bookmakers Association (UBW. Mcintosh offered CTL the

signal for the English races at the rate of 4% ofs3 sales....Mr. Mcintosh advised
that he would be sending us a contract to finatlze agreement which would take
effect on June 1, 2008%

In his response to the OCG’s Requisition, which wated 2008 August 14, Mr.
Oliver Mcintosh stated thatMC is not an agent for PGI. The only relationsiinat
IMC has with PGI is that IMC acquired the rights stimulcast racing for horse

racing tracks in South Africa and the United Kingut'®®

Mr. Oliver Mcintosh further stated th&tleither of IMC [sic] or SportsMax initiated

contact to provide satellite services for simulcesting from South Africa and the
United Kingdom. Subsequent to IMC purchasing thitinge and broadcast rights
from Phumelela Gold International (PGI) for racirggpntent from South Africa and
the UK and PGI informing CTL that IMC had acquirdee rights, IMC presented a
draft agreement to CTL for CTL to continue using tlacing content previously
provided by PGI.2%°

Given the foregoing, the OCG found that IMC pur@thshe broadcast rights from
PGl for the racing content from the UK and Southi#s. Consequently, as at 2008
June 1, CTL was obligated to direct payments fa& s$ignal to IMC in order to

maintain access to the PGI signal.

As such, IMC sent a draft contract to CTL for signiHowever, the OCG found that
this contract was not signed by CTL's managementthes contract was not
considered astandard simulcast contracéind included clauses which CTL found to

be unsatisfactory.

197 Donald Tankoy. Response to the OCG RequisitioA828ugust 21.
198 0liver MciIntosh. Response to the OCG Requisit?008 August 14
199 0liver Mcintosh. Response to the OCG Requisit?08 August 14
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Further, Mr. Tankoy, in his declaration to the OG@ich was dated 2008 August
21, stated that, at a meeting on 2008 June 4, NlvelOMcIntosh, Mr. Newton
Robertson and Mr. Christopher Telfer of SportsMaxprmed Mr. Christie and
himself that the agreement between SportsMax andhB@ been finalised and that

SportsMax, was the official agent for the Caribbean

However, according to the management of CTL, thaftdcontract which was
received for the PGI signal stated that IMC wasriplets holder. If this was the case,
then it would have meant that CTL was entering @atoontract with IMC and not
with SportsMax, as the CTL representatives had lefmmed at the 2008 June 4

meeting.

It is instructive to note that Mr. Oliver McIntosin his response to the OCG's
Requisition, which was dated 2008 August 14, stdtat'The meeting was held with
both parties to inform them th&portsMax’s parent company, IMChad agreed in

principle with PGI for the acquisition of the righffor certain racing content for
Jamaica and to begin to discuss terms of agreefsajtfor the continued provision
of such content that was previously coming from.P&] (OCG Emphasis). The
referenced meeting, according to Mr. Oliver Mclhtosvas a breakfast meeting

which was convened on 2008 April 18.

However, to the contrary, the OCG found that at tihee of receiving the IMC
contract, CTL’s management was (a) unaware of dmpany named IMC and (b)

the connection between IMC and SportsMax.

In this regard, it is also instructive to note timat letter, which was dated 2008 July
14, from CTL to Mr. Simon Nicholls, Vice Presiddnternational Operations, PGI,
CTL stated thatThank you for your letter dated July 10, 2008. Y taiter indicated
that Phumelela assigned agency rights to Sportshdaxthe promotion of horse
racing picture from South Africa and Racing UK effee June 1, 2008. We have

1o 0liver McIntosh. Response to the OCG Requisit?008 August 14
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been having preliminary discussions with Sportsiéiag now have in our possession
a draft contract which indicates that a company Wnoas International Media
Content (IMC) is acting on behalf of SportsMax ¥eeuting this contractWe seek
clarification from you as to whether IMC has beenuly authorized by you to act on
behalf of SportsMax’ **! (OCG Emphasis)

In an email response from Mr. Simon Nicholls, whighs dated 2008 July 16, he
advised CTL thatWe did sell our rights to IMC and not SportsM&xrry | thought

you know they were linkedsic] Any payments prior to Juné'are for Phumelela,

anything after June®lis IMC/SportsMax. The contract has been signediarfdlly

operational, |_no_longer _have the ability to deal with you diret'*? (OCG

Emphasis)

It is also instructive to note that representatob€TL, SportsMax and IMC have all
maintained that there is no contract in place bebMC, SportsMax and CTL for

the provision of simulcast satellite services fritita UK and South Africa.

However, on 2008 September 23, IMC wrote to CTlguesting that the betting
revenue sales for the months of June, July and #tu2@08, be provided to IMC to

facilitate the preparation of the requisite invaeice

The letter stated thatPer notice given in the letter dated July 10, 2@0®I email

dated August 12, 2008 from Mr. Simon Nicholls, resident of International
Operations for Phumelela Gold International (“PGItp Caymanas Track Limited
(“CTL"), International Media Content (“IMC”) is theowner of the PGI racing

content rights (the “Content”and SportsMax Limited are IMC’s local agent in

Jamaica...As per previous discussions with CTL regardirggghove, we came to a

verbal agreementhat, until a signed contract was in place, CTLwd) on a monthly

basis, report to IMC the betting revenues on that€at and pay four percent (4%) of

1! caymanas Track Limited. Letter to PGI-Simon Nid®02008 July 14
12 Simon Nicholls. Email response to CTL. 2008 Juy 1
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this reported betting revenue to IMC, as was presip done with PGI. This resulted
in CTL being able to continue its business of ming the Content to its customers

with no disruption or change in term$*® (OCG Emphasis)

In light of the contents of the IMC letter, whickated that CTL and IMC had a
‘verbal agreement’, it is instructive to note tl@&TL's former CEO, Mr. Walford
Brown, in a letter to the OCG, which was dated 200§ 17, stated thatAlthough
there is no contract in place we intend to makenpayt to IMC pending a formal
contract. These payments will be made to IMC aglats fee at a rate of four percent
(4%) of gross sales on a monthly basi&’”

Having regard to the foregoing, the OCG found &t has a tentative commercial
arrangement, in place, with IMC, for the provisiohsatellite signals from the UK
and South Africa which is in point of fact &overnment Contractwithin the

meaning of the Contractor-General Act.

The foregoing position is unequivocally supportgdhe definition of a ‘Government
contract’ which is contained in Section 2 of th&83Tontractor-General Act. Section
2 clearly states that agbvernment contract includes any licence, permitother

concession or authority issued by a public bodyagreement entered into by a

public bodyfor the carrying out of building or other works for the supply ofany

goods orservice” *** (OCG Emphasis).

In this respect, according to IMC, subsequentdiirchase of the PGI rights, CTL
and IMC verbally agreed to maintain the existingm® and conditions of the
PGI/CTL contract pending the official signing ofamal contract between IMC and
CTL.

13 |MC. Letter to CTL. 2008 September 23
H4CTL. Letter to the OCG. 2008 July 17
15 Contractor-General Act. 1983
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With regard to the CTL operations and the provisibmplink satellite services, the
OCG notes that the contract with RCN is a key parthe transmission of CTL’'s
content to its OTBs for betting purposes. Thereftie ability to re-broadcast the
simulcast satellite signals which are acquired By. & a common feature of CTL’s

contracts with overseas simulcast satellite signaviders.

However, it is instructive to note that in a lettathich was dated 2008 August 7,
Attorney-At-Law, Mr. Gordon Robinson, representiing CTL Management, stated
that “Please note that the draft contract sent by IMG/vamningly seeks to provide
that the signal may not be rebroadcast (see Cl&usend the first of two Clauses
numbered 7) which, if agreed by CTL, would placd @T the position of being
forced to award the uplink contract to IM&hich CTL has no intention whatsoever
of doing.....These Clauses are included in the draft contkactiMC’s Attorneys
despite their certain knowledge that CTL would haveo other purpose for
purchasing the signal than for re-broadcast*®

In this regard, the OCG found that the terms of dnaft IMC contract for the
provision of the PGI signal to CTL would not allder the re-broadcast of the said

signal via RCN to CTL’s OTBs in accordance with C§ modus operandi.

Based upon Mr. Robinson’s analysis of the draft IMCL contract, CTL would be
forced to award the uplink contract, which is caothg being operated by RCN, to
IMC. In this respect, it should be noted that or0April 24, SportsMax had

submitted a proposal to provide CTL with the sa&/Ees.

CTL has refused to sign the IMC/CTL contract dsai$ deemed the conditions of the
contract to be unsatisfactory given that the IM@fidcontract reportedly prohibits the
re-broadcast of the signal.

¢ Gordon Robinson. Letter to the OCG. 2008 August 7
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International Media Content & SportsMax

Based upon the fact that CTL's management was umawhthe shareholder/owner
relationship between SportsMax and IMC, the OC@\gestigation sought to ascertain

the level of inter-connectivity between both essti

This was particularly important in light of the ZGeptember 23 letter from IMC to
CTL which stated thatPer notice given in the letter dated July 10, 2608 email dated
August 12, 2008 from Mr. Simon Nicholls, Vice Rtest of International Operations for
Phumelela Gold International (“PGI”) to Caymanas &k Limited (“CTL"),
International Media content (“IMC”) is the owner dhe PGI racing content rights....
and SportsMax Limited are IMC'’s local agent in Jamaica'’(OCG Emphasis).

Based upon the foregoing, it is instructive to ribie at no point during the Investigation
did Mr. Oliver Mcintosh and/or Mr. Patrick Rousseaudicate to the OCG that
SportsMax was an agent of IMC in respect of thejexibPGI signals and CTL'’s

acquisition of same.

The 2008 September 23 letter from IMC to CTL, whieas submitted to the OCG by
CTL, is the only documentation which has definityvattested to SportsMax being an

agent for IMC in regard to the PGI signal.

Further, the OCG in its 2008 July 30 RequisitiorMno Oliver Mcintosh, the President
and CEO of SportsMax, asked the following question:

“Please provide an Executive Summary detailingredationship, if any, between
IMC and SportsMax. The summary should include:

i. The date(s) of incorporation of both companies;

il. A statement as to the correlation, if any, betwientwo companies,

and the circumstances relating to the same;

H7|MC. Letter to CTL. 2008 September 23
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iii. A statement as to the core business operationstbfdompanies;

V. Detail the functions and role of each companyggard to the alleged
proposal(s) made to CTL to provide satellite sexgidor simulcast
racing from South Africa and the United Kingdom.

Please provide documentary evidence to substaniiatg assertions where

possible.*!®

In his response to the OCG, which was dated 200§ust14, Mr. Oliver Mcintosh
stated that:

i. “SportsMax Limited was incorporated in Jamaica oayL6, 2002
International Media Content Ltd. was incorporatedSt. Lucia on May 24 2002.

ii.  SportsMax Limited is a wholly owned subsidiaryMC}

iii.  IMC’s primary business is the acquisition of broasliing rights for sporting
events, the sale of those rights and the distrdouof the SportsMax channel
throughout the Caribbean.

SportsMax operates the SportsMax channel, provmtesiuction services for
sporting events throughout the Caribbean and prewidatellite services to third
party companies wishing to deliver audio visualteom via satellite.

iv. IMC owns the rights for certain racing content anthere is included in the

draft agreement presented to CTL a provision foetHelivery of the signal that

CTL is currently using to receive the racing contefitom South Africa and the
UK..” (OCG Emphasis).

It should be noted that nowhere in his responsévttidMcintosh assert that SportsMax

was an agent for IMC in respect of the PGI simulsamals.

Further, based upon the allegations of a conflichirest on the part of the Honourable
Mr. Patrick Rousseau, in respect of SportsMax &an@,Ilthe OCG asked Mr. Mcintosh
the following questions:

18 OCG Requisition to Mr. Oliver Mcintosh. 2008 JB§
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“To the best of your knowledge, kindly provide axeé&utive Summary Listing

detailing the following information:

The name(s) of the shareholders, directors, shatioeetors of IMC;
The name(s) of individuals with beneficial internastMC;
The name(s) of the shareholders, directors, shadinectors of

SportsMax;

. The name(s) of individual(s) with beneficial in&trisn SportsMax.**

In his response to the OCG’s Requisition, which wiated 2008 August 14, Mr.
Mclintosh stated that:

i. IMC is a St. Lucia listed corporation. Thereeamo shadow directors of IMC.

The Directors of IMC are:

a
b
c.
d
e
f.

. The Honourable Patrick Rousseau, O.J.
. Philip Martin

Arthur Bell

. Ramon Murphy
. Neil Shaka Hislop

Daryl Myers

ii. SportsMax is a wholly owned subsidiary of IMC. Theectors of SportsMax

are:

a0 oW

e.

The Honourable Patrick Rousseau, O. J.
Philip Martin

Oliver Mcintosh

Courtney Walsh

Nigel Chen-Seé?®

In addition, in its Requisition, which was dated020July 30, the OCG asked Mr.

Rousseau the following questions:

19 0CG Requisition. 2008 July 30
120 5liver Mcintosh. Response to the OCG’s Requisit@#08 August 14
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“Kindly provide an Executive Summary Listing detailthe following information:

i.  The name(s) of the shareholders, directors, shadiozetors of IMC;

ii.  The name(s) of individuals with beneficial interesiMC;

lii.  The name(s) of the shareholders, directors, shadimectors of
SportsMax;

iv.  The name(s) of individual(s) with beneficial intran SportsMax;

v. State whether you have any personal and/or prafeasirelationship
with IMC and/or SportsMax. Include details on wlestlyou are a
shareholder, director, shadow director and/or hdeneficial interest
in IMC and SportsMax; and the date(s) in which yoecame a
shareholder, director, shadow director and/or galndeneficial

interest.”?*

In his response to the OCG’s Requisition, which wiased 2008 August 12, Mr.
Rousseau stated that:

“I. and ii: This matter only relates to my conflgasition and | do not understand
the relevance of this information.
(iif) There are no shadow directors. The directars:
Philip Martin
Oliver MclIntosh
Nigel Chen See
Hon. Courtney Walsh OJ.
Patrick Rousseau
(iv) SportsMax is a wholly owned subsidiary of IMC.
(v) I am the Chairman of SportsMax and IMC and@ctor of both companies. |
am not a beneficial shareholder in either compartyere are no directors of
CTL who are either directors or shareholders of IKE?

121 5CG Requisition. 2008 July 30
122 patrick Rousseau. Response to the OCG’s Requis2@08 August 12
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As is clearly indicated in the aforementioned arrswehich were given by Mr. Rousseau
and Mr. Mcintosh, to the specific questions whiclerev posed by the OCG, it is

unequivocally clear that both gentlemen failed iscldse the requisitioned shareholder
information, for IMC, to the OCG.

The Findings of the OCG'’s Investigation revealeat tdr. Rousseau is the Chairman for
both IMC and SportsMax.

The current arrangement between CTL and IMC, asudged earlier, was as a result of
IMC purchasing the broadcast rights from PGI far tK and South African tracks.
These simulcast signals, as at 2008 June 1, canbenbbtained through IMC, which
purchased the rights from PGI.

However, the OCG has not seen any documentary resédihat the NCC's approval was
sought and/or granted for the then CTL contrachvRGI and/or for the current CTL
commercial arrangement with IMC. In fact, by alflications, approval for the then CTL
contract with PGI and/or CTL'’s current commerciabagement with IMC was confined

to the management of CTL.

Having regard to the appearance of a conflict ¢drast on the part of Mr. Rousseau,
particularly since the OCG'’s Investigation has eded that (a) Mr. Rousseau is the
Chairman of not only CTL but also IMC and SportsMard (b) the management of
CTL, which was responsible for negotiating the cactt for simulcast satellite services
from the UK and South Africa, was unaware of tHatrenship between SportsMax and
IMC, the OCG was interested in exploring whetharéhwas merit to the allegations of

impropriety and possible cronyism.
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What is a Conflict of Interest?

The allegations and/or assertions that were coedain (a) the 2008 July 6unday

Herald article which was entitledRousseau in powwow..adnd, (b) a letter which was
written by Mr. Andrew Azar and which was publishiedhe Track and Pools magazine
of 2008 July 19, alluded to the possible conflicinberest that would arise given that Mr.

Rousseau was the Chairman of both SportsMax and CTL

The OCG notes that these allegations have primbegn premised upon the assumption
that SportsMax had allegedly presented CTL withrappsal to supply satellite services
from the UK and South Africa.

However, the OCG'’s Investigation has revealed 8patrtsMax did not submit a proposal

to CTL for the provision of UK and South Africamsilcast signals.

With respect to the proposals which were submitte@portsMax to CTL, which are all
unrelated to the referenced simulcast signals fieenUK and South Africa, the OCG
found that Mr. Rousseau fulfilled his duties ac@ogdio Section 17 (2) (a) of the Public
Bodies Management Act and Section 193 (1) (b) efGompanies Act, 2004, as he had
disclosed his interest in SportsMax and requested all information with regard to
dealings between SportsMax and CTL be withheld fihdm

However, there still exists the matter of the cactibetween IMC and CTL and whether
Mr. Rousseau had declared his interest in IMC @mnstoSection 17 (2) of the Public
Bodies Management Act and/or Section 193 (1) (b) die Companies Act

Section 17 (2) (a) and (b) of the Public Bodies Magement & Accountability Act,
provides as follows:

“A director who is directly or indirectly interestein any matter which is being dealt
with by the board-

(a) shall disclose the nature of his interest dto@rd meeting;
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(b) shall not take part in any deliberation of theard with respect to that matter”.

Section 193 (1) (b) of the Companies Agtrovides,nter alia, as follows:
193.-(1) A director or officer of a company who-is:
(b) a director or an officer of any body or hasiaterest in any body that is a party to a
contract or proposed contract with the company.....
shall disclose in writing to the company or requesthave entered in the minutes of

meetings of directors the nature and extent ofrtierest.

Mr. Rousseau’s declaration of interest in IMC wohlze been particularly important in
light of the fact that (a) CTL's Management and Bbaere unaware of the connection
between SportsMax and IMC, and (b) IMC had submhitte CTL, a letter, which was
dated 2008 September 23, requesting that the getirenues in regard to the PGI signal
for the months of June, July and August 2008, pernted to facilitate the preparation of

an invoice.

In fact, the OCG’s Investigation revealed that @EL's Management and Board only
became aware of a shareholder/owner relationshipeea IMC and SportsMax in 2008
July, one month after IMC had taken up full resploitisy for the PGI signal.

In this regard, the OCG was interested in Findiogwhat exactly constitutes a conflict

of interest.

According to theConflict of Interest Statement for Inclusion in 88@PH, a conflict of
interest“arises where a public officer has a private or penal interest sufficient to
appear to influence or to appear to be capablenéiiencing, the objective exercise of his

official duties.™??

12 NCC Conflict of Interest Statement for Inclusionthe GPPH. 2006 January 23
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It is noted in the referenced statement that alicbmff interest may be deemed to exist,

inter alia, under any of the following circumstances:

1. Engagement in private activity similar to officfaictions;

2. Using information and/or any material gained fromoéficial position for private
gain of relatives or family members or an orgamaatin which relatives or
family members have interest;

Exploiting the status and privilege of one’s pasitior private gain;

4. Conducting private business during work hours anollogovernment property;
Engaging in transactions with relatives or familgmbers, or an organization in
which the officers’ relatives or family members banterest;

6. Ownership of investment or shares in any compamndertaking®*

Further, according to the GPPHA “public officer shall not enter into or knowingly
remain in a situation of a conflict of interest.pdiblic officer who is aware or is unsure
whether he is in a conflict of interest situatidml report the situation at the earliest
opportunity to the Head of the Ministry, Departmemntother Government Agency to

which he is engaged-®

A conflict of interest exists even if no unethi@ald/or improper act results from the
association. However, a conflict of interest capate an appearance of impropriety
which undermines confidence in the person, probessiompany and/or the procurement

process.

A conflict of interest can be mitigated by removitlge interested party from the
deliberations on matters where that party has afliconof interest. However,
notwithstanding the removal of an interested p&yn the deliberations, a conflict of

interest may still exist.

124NCC Conflict of Interest Statement for Inclusionthe GPPH. 2006 January 23
125 NCC Conflict of Interest Statement for Inclusionthe GPPH. 2006 January 23
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The OCG found that a conflict of interest situatisnpresent in the fact that Mr.

Rousseau is the Chairman of IMC, SportsMax and CTL.

In the first instance, that is (a) the proposaSpbrtsMax to broadcast CTL live content;
and (b) the proposal from SportsMax to provide Ibeuplink services to CTL, Mr.
Rousseau declared his interest in SportsMax andigimg so, complied witlsection 17
(2) (a) of the Public Bodies Management Actnd Section 193 (1) (b) of the

Companies Act

However, the OCG has seen no documentary evidendedicate that Mr. Rousseau
complied with the requirements &ection 17 (2) (a) and (b) of the Public Bodies
Management Act and Section 193 (1) (b) of the Companies Acby declaring his
interest in IMC and/or by removing himself from tiieliberations of the CTL Board with

regard to the acquisition of satellite signals fritv@ UK and South African race tracks.

Further, in light of Mr. Rousseau’s non-disclosoféhis interest in IMC, it is important
to noteSection 193 (8) of the Companies Act, 200¢hich provides that:

“Where a director or officer of a company fails tsalbse in accordance with this
section, his interest in a material contract magethee company, the Court may, upon the

application of the company, set aside the contoacsuch terms as the Court thinks fit”.

Alleged Impropriety on the Part of the Hon. Mr. Patk Rousseau, OJ

In an email, which was dated 2008 January 14, fileenHon. Mr. Patrick Rousseau to
Mr. Oliver Mcintosh, the CTL Board and the CTL Mageanent, Mr. Rousseau stated
that “1 thank you for bringing to my attention the facthit you have commenced
discussions about satellite services being providey SportsMax to CTL. As |
explained to you both this creates a conflict forenas | am the Chairman of both
companies’ ?*° (OCG Emphasis).

126 patrick Rousseau. Email to CTL Board and Managén2€08 January 14
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Mr. Rousseau further stated tHat am formally declaring my interest and also as a
director of Desnoes & Geddes Ltd. (Red Stripe) &@able & Wireless Jamaica Ltdl
am directing both organisations to not send me anformation on the discussions or
the process at any time and not to discuss the grattith me. | am sure you will have

no problem observing this request?’

However, in this email, Mr. Rousseau failed to tise his interest in IMC. Further, the
OCG found that Mr. Rousseau also declared hisasten two other companies, none of

which were relevant to the provision of satellgevices and/or simulcast signals to CTL.

It is also instructive to note that in a letter,igthwas dated 2008 July 14, from CTL's
Mr. Donald Tankoy to Mr. Simon Nicholls, Vice Présit International Operations, PG,
it was stated thatWe have been having preliminary discussions withrtSplax and now
have in our possession a draft contract which iathe that a company known as
International Media Content (IMC) is acting on béhaf SportsMax in executing this
contract. We seek clarification from you as to whether IMC $&ideen duly authorized
by you to act on behalf of SportsMax*?® (OCG Emphasis).

In an email response from Mr. Simon Nicholls, whighs dated 2008 July 16, to the

referenced letter, Mr. Nicholls stated tha¥Wé did sell our rights to IMC and not

SportsMax. Sorry | thought you know they were lirckeAny payments prior to Juné'1

are for Phumelela, anything after Jun& 5 IMC/SportsMax. The contract has been
signed and is fully operational, | no longer hate @bility to deal with you direct*°
(OCG Emphasis).

Based upon the foregoing, the OCG found that (a). @&s not made aware of the
association between SportsMax and IMC prior to IMM®mitting a contract for the PGI
signal to CTL, and (b) Mr. Rousseau was not fogthirin his disclosure of interest to the

CTL Board as he had only disclosed his intereSpartsMax.

127 patrick Rousseau. Email to CTL Board and Managén2608 January 14
128CTL. Letter to Simon Nicholls. 2008 July 14
129 Simon Nicholls. Email to CTL. 2008 July 16
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It is instructive to note that Mr. Patrick Rousseiaua statement to the OCG, which was
dated 2008 September 23, stated that As Chairman and a director of both
IMC/SportsMax and because of the close operatirogguture | use references to IMC
and SportsMax interchangeably unless | am awarthefetailsin this case | assumed
that since there was local delivery to CTL thawiis SportsMax **° (OCG Emphasis).

However, the OCG undertook a review of the statémewmhich were issued by
SportsMax to determine the veracity and implicaticof Mr. Rousseau’s foregoing

assertions.

In a letter to the OCG, which was dated 2008 AudizstSportsMax sought to clarify

“the misunderstanding in relation to certain matterg*3!

surrounding the allegations in
the 2008 July 6 media report and the line of qoesty which was contained in the

OCG’s Requisition, which was dated 2008 July 30.

The letter statednter alia, that:

(1) “International Media Content Ltd. (“IMC”), the panet company of
SportsMax, has acquired rights to Racing UK conteoin Phumelela Gold
Enterprises. IMC has continued to provide the sawmetent, as before now
received from Phumelela by CTL and various bookmnsakeollectively the
“Recipients”), and has offered draft agreementssdi on the same terms as
was previously agreed to between Recipients andmilala. There is no
“award” of contract (by CTL) taking place here (avde have duly noted the

guidance in paragraph 2 of page 4 of the Noticeaundference);

(i) The above offer has nothing to do with satellitevise for simulcast racing
from South Africa and IMC has made no such off€2Ta;

130 Statement by Mr. Patrick Rousseau dated 2008 Siéete23
131 | etter from SportsMax to OCG. 2008 August 12
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(i)  SportsMax has made a proposal to CTL to distribuite satellite, content
internal to CTL and its betting outlets, consistesth services SportsMax now
provides and offers to other companies that reqdistribution of audio/video
content. Again this matter is at the proposal stagd no contracts have been

signed.™3?

Based upon the foregoing statement and a revieavietter to the Editor ofhe Gleaner
from Mr. Oliver MciIntosh, which was published The Gleaneron 2008 July 31, the
OCG found that (a) there was a clear indicatiortoashich entity, i.e. IMC, and not
SportsMax, that bought the PGI rights, (b) SportsSlaroposal to CTL was unrelated to
the PGI rights, and (c) there was no mention thirtSMax was an agent for IMC in
regard to the PGI signal.

It is instructive to note that the OCG in its Fellaip Requisition to Mr. Rousseau, which

was dated 2008 September 8, asked the followingtiume

a. “When did you declare your interest in Internatidéiéedia Content (IMC)?

I. The name(s) and title(s) of the individual(s) toowhthe declaration
was made;

il. The date(s) on which a declaration was made, arddam which the
declaration took;

iii. The circumstances relating to the same;

V. The action(s) taken by CTL to mitigate againstappearance and/or
the occurrence of a conflict of interest; and tlaeds) on which such

action(s) was/were undertakemn®®

In his sworn response to the OCG’s Requisition,cwhwas dated 2008 September 23,
Mr Rousseau stated that advised the Board of my interest in televisiomotigh

SportsMax and IMC when the matter of expanding fi?Vradio coverage of local racing

132 etter from SportsMax to OCG. 2008 August 12
1330CG Requisition. 2008 September
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was discussed by the Board at its meeting on Jan@ar2008, when | asked for a
proposal to be prepared for the Board by the MargtDepartment. Whenever the
subject of TV coverage has come up at the Boatdve reminded the Board of my

interest.”3*

However, having reviewed the Minutes of the CTL BbMeeting, which was dated
2008 January 3, the OCG has seen no evidence cfumiydeclaration by Mr. Rousseau.
In fact, the Minutes confirmed that Mr. Rousseau fzsked for a proposal to be

presented.

In this regard, the Minutes statedhter alia, that ‘The Chairman said he was
recommending radio and television coverage on aemwidespread basis to make the

sport more popular. He asked for a proposal to l®vjgled to the Board **°

However, no declaration of Mr. Rousseau’s intere$MC was recorded in the Minutes

of the referenced Board Meeting.

It is also instructive to note that the followind CBoard Directors were listed as being
in attendance at the 2008 January 3 CTL Board Mgett which Mr. Rousseau asserted
that he had disclosed his interest in IMC:

Mr. Kelvin Roberts
Deputy Mayor Lee Clarke, J.P.
Mr. Geoffrey Campbell

w0 DN PE

Mr. lan Parsard

134 patrick Rousseau. Response to the OCG Requis#ifi8 September 23
135 Minutes of the Board of Directors. 2008 January 3
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Out of an abundance of caution, the OCG soughtsteeréain from the CTL Board

Members, inclusive of the above-named Board Membieas were listed as being in
attendance at the referenced meeting, whether Mus$tau had in fact made a
declaration of his interest in IMC.

In its respective Requisitions to the CTL Board Mwems, which were dated 2008
September 8, the OCG asked all Board Members tlemiag question:

“In a letter written by the Deputy Chairman, Mr. tee Lawson, dated 2008 July
29, to Minister Don Wehby, with regard to the syppf satellite signal from
Phumelela Gold International (PGI) to Caymanas kddd. (CTL), he stated
that “...Mr. Rousseau had declared ‘interest’ insthsubject and instructed the
CTL Board of Directors and Management that he watsto be sent or copied on
any information, documentation or material relatiig this subject.” Please
provide answers to the following questions and, re@hpossible, provide

documentary evidence to substantiate your asserftiesponses.

a. When did the CTL Board Chairman, the Honourable Nhatrick

Rousseau declare his interest in International Medontent (IMC)?

i. The name(s) and title(s) of the individual(s) toowhthe declaration
was made;

ii. The date(s) on which a declaration was made, aerddhm which the
declaration took;

iii. The circumstances relating to the same;

iv. The action(s) taken by CTL to mitigate againstappearance and/or
the occurrence of a conflict of interest; and tlaeds) on which such

action(s) was/were undertaken..”

In responding to the OCG, all Board Members stdtet they were unaware of a
disclosure by the Chairman of his interest in IMC.
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In respect of those members who were present 8288 January 3 Board Meeting, in
which Mr. Rousseau stated that he declared hiseisttéen IMC, the OCG found that Mr.
Kelvin Roberts, Mr. Geoffrey Campbell and Mr. laarfard, in their responses to the
OCG, which were dated 2008 October 1, all stateat th am not aware of any
declaration of interest by the CTL Board Chairméme Honourable Patrick Rousseau
(“the Chairman”) in IMC.”

Director Mayor Lee Clarke, in his response to th€3) which was dated 2008
September 16, stated thatdim not aware of any declaration of interest ie tiompany
IMC by the Chairman*®

The position of the Members of the CTL Board corhpresively contradicts Mr.
Rousseau’s sworn statement of 2008 September 281etdCG, that I advised the
Board of my interest in television through SportsMand IMC when the matter of
expanding TV and radio coverage of local racing vescussed by the Board at its

meeting on January 3, 2008..13*

Further, when questioned by the OCG about his kedgé of the relationship between
SportsMax and IMC, Director Mayor Lee Clarke, ins hiesponse to the OCG’s
Requisition, which was dated 2008 September 1@edstshat A relationship was

indicated in the OCG’s media release of July 2108@egarding an investigation into
the provision of satellite services to CTL. | hawe other knowledge that there is a

relationship between IMC and SportsMax?®

By way of letter, which was dated 2008 July 18, isier Don Wehby wrote to Mr.
Rousseau enquiring into the veracity of the alliegatwhich were contained in the letter
which was written by Mr. Andrew Azar, that was pgabed on 2008 July 19 in the Track
and Pools magazine. (NB. Minister Wehby’s letteswlated 2008 July 18 and the date
which appears on thErack and Poolspublication was 2008 July 19).

136 Deputy Mayor Lee Clarke, J.P. Response to the ®&uisition. 2008 September 16
137 patrick Rousseau. Response to the OCG Requisiiifi8 September 23
138Deputy Mayor Lee Clarke, J.P. Response to the O€@uRition. 2008 September 16
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Minister Wehby’s letter stated th&fdditionally, please advise if the contents of the
letter are accurate and what actions were takenthgyBoard to ensure good Corporate

Governance.*®

In response to the Minister's enquiry, by way dtde which was dated 2008 July 29,
CTL’s Deputy Chairman, Mr. Peter Lawson, writing loehalf of the CTL Board, stated
that “...Mr. Rousseau had declared ‘interest’ in this subjand instructed the CTL
Board of Directors and Management that he was moté sent or copied on any
information, documentation or material relating this subject. Additionally, Mr.
Rousseau has not attended any meetings or beey fpadiscussions or negotiations on

this subject.”°

The letter further explained the circumstances umndgch SIS and PGI separated and
stated that “.. post-separation with SIS, Phumelela continued fipluits signal to CTL
on a ‘good faith’ basis and under the same ratentemuntil a new agreement was in

place.”4!

In addition, the letter informed Minister Wehby thdC was appointed agents for
Phumelela and that IMC had submitted a draft prabts CTL for the supply of the
signal and that the proposal was still being reegwy CTL'’s attorneys.

The letter then stated that (a)dditionally,the Board had previously instructed CTL’s
management that any agreement relating to simulugistould require formal Board
approval” and (b) “...no payments are to be made on the signal beingived from

Phumelela controlled racetracks until an agreenteas been properly executetf?

139 Minister Wehby’s letter to Mr. Rousseau. 2008 Jily

140 pater Lawson. Letter to Minister Don Wehby. 2008 29
141 pater Lawson. Letter to Minister Don Wehby. 2008 29
142 pater Lawson. Letter to Minister Don Wehby. 2008 29
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It is, however, instructive to note that on 2008t8mber 23, IMC wrote to CTL,
requesting a report of its revenues for the moadtime, July and August 2008, in an effort

to prepare the invoices.

Further, it is also important to note that the mefieed letter is the first written document
containing information which definitively alluded SportsMax being an agent for IMC.
In addition, the date on the letter, viz. 2008 8Seyier 23, is the said date on which Mr.
Rousseau submitted his answers to the OCG’s Fallpwequisition in which the OCG

had asked Mr. Rousseau about the timeline in winecbeclared his interest in IMC.

The IMC letter statedinter alia, that“...International Media Content (“IMC”) is the

owner of the PGI racing content rights (the “Contgénand SportsMax Limited are

IMC’s local agent in Jamaica...As per previous discussions with CTL regarding th

above, we came to \&rbal agreementhat, until a signed contract was in place, CTL

would, on a monthly basis, report to IMC the bejtrevenues on the Content and pay
four percent (4%) of this reported betting revenodMC, as was previously done with
PGI. This resulted in CTL being able to continigehtsiness of providing the Content to

its customers with no disruption or change in tefr§

In light of this, the OCG has found that a contraxisted between CTL and IMC, as at
2008 June 1, for the acquisition of the PGI signain the UK and South Africa. It is
based upon this fact, that IMC, was able to wraeCTL on 2008 September 23,
requesting a report of the monthly betting revenoéwhich 4% would be owing to IMC

by CTL who continued to access the PGI signal.

It is, however, interesting to note that in higdeto Minister Wehby, written on behalf of
the CTL Board, Mr. Lawson stated that Mr. Rousskad declared his interest in the
matter. However, when Mr. Lawson and the CTL Bolteimbers were asked by the
OCG about a declaration of interest by the ChairnmaiMC, all of the Directors
informed the OCG that they were not aware of arohsieclaration.

143|MC. Letter to CTL. 2008 September 23
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In this regard, the OCG found the respective statgsby Mr. Lawson and the CTL
Board, to the OCG, and to the Minister, conflictentd, as such, questions the veracity of
the assertions that are contained in their swontad&ions and response to the OCG’s

Requisition.

Further, the OCG notes that Mr. Rousseau, in anldmahe Minister, regarding the
assertions of a conflict of interest that were aoregd in Mr. Andrew Azar’s letter which
appeared in the Track & Pools magazine, stated“thadve had a preliminary meeting

with my lawyers and the statements are libeloug.[si**

Attached to that email was another email, which w@gied to the CTL Board. In the
other email, which was dated 2008 July 18, Mr. Reas stated that,PR had
discussions in prior years with SportsMax aboutlirsglthe rights to the signal to

SportsMax and to have SportsMax distribute theadign their behalfA deal was struck

between SportsMax and PR and SportsMax now owns tights for Jamaica.
SportsMax_has sold those rights to_the local bookmees and to CTL’'*° (OCG
Emphasis).

It is critically important to note that Mr. Roussésmemail stated that SportsMax, and not
IMC, held the rights to the PGI tracks. Howeverhis letter to the Minister, which was
written on behalf of the CTL Board, Mr. Lawson c@alicted Mr. Rousseau and advised
the Minister that IMC was the PGI agent.

When questioned by the OCG regarding the discrgpanthe information that he had
supplied to the Minister and that which was corgdiin Mr. Rousseau’s 2008 July 18
email, Mr. Lawson informed the OCG thaks' a Director of CTL, | rely primarily on the

management of CTL to provide the details of comsta®Vhile | cannot definitively

144 patrick Rousseau. Email to Don Wehby. 2008 July 18
145 patrick Rousseau. Email to Steve Shelton and Cdar& 2008 July 18
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explain the discrepancy, it was probably inadvergamd due to the fact that two separate

statements were made by two different persoffs.”

When asked by the OCG about when the relationséiywden IMC and SportsMax was
disclosed to him, Mr. Lawson stated thdt, Was disclosed to me that IMC is a 50%
shareholder in SportsMax during a meeting subsegieea CTL Board meeting on July
31, 2008...**

Mr. Lawson, in his response to the OCG’s Requisjtishich was dated 2008 October 8,
stated that;There was no intentional failure to disclose. Thesponse to the Minister
dated July 29, 2008 preceded the meeting on JuR088."™*®

On the other hand, Mr. Rousseau, in response t@®@&’s Requisition, regarding the
discrepancy in the information which was suppliedhe Minister, stated that tannot
explain the letter written by Mr. Lawson. As Chamand a director of both
IMC/SportsMax and because of the close operatiraggniure | use reference to IMC
and SportsMax interchangeably unless | am awarhefdetails. In this case | assumed
that since there was a local delivery to CTL thatwvas SportsMax. Even today | do not
know who the contracting parties are and that wilve to come from either CTL or

SportsMax. Another clear indication, of my non-fmpation in this process™°

The OCG was forced to question the veracity of Risusseau’s response having regard
to the fact that (a) he is the Chairman of all ¢hcerporate entities, CTL, SportsMax and
IMC, (b) IMC and SportsMax are two separate andirdisregistered corporate entities
in law and in fact, (c) Mr. Rousseau is an emirsamdt accomplished lawyer and would be
well aware of this distinction, (d) there was a gah lack of knowledge, up until 2008
July, on the part of both the Board and Managem&®ITL about the shareholder/owner

relationship between SportsMax and IMC, and (e)etiveas curiously no declaration of

146 peter Lawson. Response to the OCG Requisitior8 Paflober 8
147 peter Lawson. Response to the OCG Requisitior8 Zaflober 8
148 peter Lawson. Response to the OCG Requisitior8 Zaflober 8
149 patrick Rousseau. Response to the OCG Requis#ifi8 September 23
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interest in IMC by Mr. Rousseau although he hachsédit to disclose to CTL his
interest in other corporate entities which were Mhanrelated to the issue of CTL'’s

acquisition of satellite services and/or the breatiof simulcast signals.

Further, the OCG found Mr. Rousseau’s assertion“t&aen today | do not know who the
contracting parties are and that will have to cofrem either CTL or SportsMax.. >

to be ironic in light of the fact that (a) he wastrumentally involved in the negotiations
regarding the acquisition of the PGl rights, (bp@eMax is a subsidiary of IMC and Mr.
Rousseau is the Chairman of both entities, (c) R&iusseau would have been privy to
information regarding the PGI rights prior to hegandancy to the post of CTL Chairman
on 2007 October 29, (d) CTL’s expenditure has tajyeroved by the CTL Board and, as
at 2008 June 26, the management of CTL was instluittat all simulcast agreements
were to be approved by the CTL Board, (e) by waletiér, which was dated 2008 July
17, CTL advised the OCG th&lthough there is no contract in place we intemmdnbake
payments to IMC pending a formal contraahd, (f) Mr. Rousseau would have been

privy to CTL'’s operations of which its simulcasgsals are an integral part.

Given the foregoing, the OCG found that Mr. Rouadeas breachedhter alia, Section
17 (1) (a) and (2) (a) and (b) of the Public Bodenagement & Accountability Act and
Section 193 (1) (b) of the Companies Act, in thathlas failedinter alia, to disclose his
interest in IMC, thereby failing to act honestlydaim good faith in the best interest of
CTL.

Further, in respect of the IMC/CTL contract, the ®€@und that based upon the fact that
Mr. Rousseau has failed to disclose his interedvi@, the CTL/IMC contract award
and/or settlement process would have lacketr alia, transparency and would have
been tarnished with impropriety and irregularity.

150 patrick Rousseau. Response to the OCG Requis#ifi8 September 23
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It is also instructive to note that the OCG, inRsquisition, which was dated 2008 July

30, asked Mr. Rousseau the following question:

“It has been reported that Mr. Oliver McIntosh, CE®D SportsMax, in defending
his company’s right to bid to provide services, Isaated that the deal is “a
project we have been working on for the last foearg prior to Mr. Rousseau’s

ascension to the Chairmanship of CTL...”

i. Please provide a statement as to your belief ofvdracity, or otherwise,
of the reported statement and any documentary peaesubstantiating

your reasons for the same;

i. Provided that the statement is true and the propgsaceded your
becoming Chairman of CTL, was your interest angatential interest in
a pending GOJ contract disclosed to the MinisterthwPortfolio
Responsibility for CTL, and/or any other publicia#l. If yes, please
provide the date(s) on which this was done, themmaam which this was
done, the circumstances relating to same, and aymentary evidence

to substantiate your assertions.”

In his response to the second part of the OCG’stepreabout his declaration of interest,
Mr. Rousseau stated thatld; because when | ceased to participate, no dedl lzeen
[sic] made with PGI and at that stage we were iscdission with only the Bookmakers
about these rights. | was also not aware of anyumegnent to disclose every potential
conflict to the Minister at the time of the appameint nor was this brought to my
attention by your office when | met with Senioricefs including the Contractor-

General, for a briefing before | accepted the pafsthairman and a director of CTL:>

15! patrick Rousseau. Response to the OCG’s Requis2@08 August 12
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The OCG found Mr. Rousseau’s foregoing assertiandd disingenuous, especially
having regard to the fact that his referenced mgetiith the OCG occurred prior to his

appointment to the CTL Board.

In fact, on meeting with the Contractor General &edior Officers of the OCG, on 2007
October 9, Mr. Rousseau was advised that sinceatientit yet been officially appointed
to the CTL Board, the OCG was not in a positiordieulge information pertaining to

CTL or to answer any specific questions which hg have had regarding CTL.

This, the OCG explained, it was constrained to mdight of the prohibitions that are
imposed upon a Contractor General by Section 24o0{lthe Contractor-General Act,

which provides as follows:

“A Contractor-General and every person concernethwhe administration
of this Act shall regard as secret and confidendéithldocuments, information
and things disclosed to them in the execution gfa@rthe provisions of this

Act, except that no disclosure -

a. made by a Contractor-General or any person aforésai
proceedings for an offence under section 29 of Ausor under
the Perjury Act, by virtue of section 18 (2) okthict; or

b. which a Contractor-General thinks necessary to makethe
discharge of his functions or for the purpose aécering any of

the provisions of sections 20, 21 and 28,

shall be deemed inconsistent with any duty impbgetis subsection.”

However, the OCG was able to provide Mr. Rousseitiu an overview of (a) the GOJ
Procurement Policies and Practices and, (b) th@tines of the OCG to discharge its

statutory obligations under the Contractor Genacal
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In addition, the OCG allowed Mr. Rousseau to askes® questions relative to
Government procurement, to which answers were geaviHowever, no where in the
referenced discussions did Mr. Rousseau discloseirterest whatsoever in racing

and/or questioned the OCG about conflict of intesreguations.

Further, it is interesting and surprising to ndtattMr. Rousseau stated that he did not
know that he needed to have declaredgety potential confli¢tof interest to the Minister
given that (a) he had declared his interest in re¢\emntities to the CTL Board, (b) as an
Attorney and a Businessman, Mr. Rousseau is de¢onealve a special knowledge about
the provisions of the Companies Act of Jamaicajdiprance of the law is no excuse,
and (d) as a senior public official and as a Doeeind Chairman of a Public Body, he
should have been aware, or should have made hiasalle, of the provisiongjter alia,

of Section 17 of the Public Bodies Management accb@ntability Act.

Section 17 (1) and (2) of the Public Bodies Managemt and Accountability Act
provide as follows:
17 (1) “Every director and officer of a Public Body shallthe exercise of his powers
and the performance of his duties-
(a) act honestly and in good faith in the bestnesés of the Public Body; and
(b) exercise the care, diligence and skill that a ressgay prudent person would
exercise in comparable circumstances including, foott limited to the general
knowledge, skill and experience of the directoofficer{.
17 (2) “A director who is directly or indirectly terested in any matter which is being
dealt with by the board-
(a) shall disclose the nature of his interest dto@rd meeting;

(b) shall not take part in any deliberation of theard with respect to that matter”.
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CTL Board Deliberations

Based upon Mr. Rousseau’s failure to disclose higrest in IMC, the OCG’s
Investigation has found that the deliberationshef €TL Board which was chaired by
Mr. Rousseau have been brought into question wittiqular reference to CTL’s

acquisition of overseas simulcast signals and themingling of bets.

In the foregoing regard, the OCG notes that SIS B@l both provide CTL with
simulcast satellite signals from tracks in the Wig the rights holders, IMC and Tote

Investment Ltd.

In light of the fact that (a) IMC is a direct contiper of Tote Investment Ltd./SIS, (b)
Mr. Rousseau is the Chairman of IMC, and (c) Mrugseau is Chairman of CTL which
receives simulcast signals from both Tote Investrhéh/SIS and IMC, the OCG found
that Mr. Rousseau’s participation in the delibenasi regarding CTL contracts with Tote
Investment Ltd./SIS to be irregular and impropehiasobjectivity and impartiality in the
matter can be questioned and may be considerdtigigircumstances, to amount to a

conflict of interest.

In this regard, it is instructive to note that bgyof a letter, which was dated 2008 June
24, the United Bookmakers Association (UBA) wrote@QTL regarding the supply of
simulcast racing signals from SIS and stated tAat the UBA is now in the process of
establishing a deeper strategic relationship witfiLCrelated to the betting platform
used, we strongly believe that there must alsorigy in the content that is carried by
both of us. While we have attempted to renew theeagent with SIS at terms that are
market rates, we have been unable to do so. Thumevarging CTL to discontinue the

carriage of the SIS feed in favour of the relatitipsve are developing.**?

152 xavier Chin. United Bookmakers Association. LetteCTL.“Carriage of Simulcast Racing from SIS”.
2008 June 24
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The letter further stated tha®$ you know, recent developments in Britain hagelted
in the Phumelela tracks and the SIS tracks beifgred separately. SportsMax Limited
has acquired the broadcasting rights for the Phwataetracks, which it is now providing

to the UBA (and we assume to CTL as well) undee@eble termsHowever, both the

UBA and SportsMax have made overtures to SIS to tamre delivering racing from

the tracks that SIS represents but have been undbl@agree to the term3Ne are very

much open to negotiating and agreeing to a deah 8IS but based on the terms that
have been presented by the agents of SIS in Jajregceeing to their deal would be
uneconomical and threaten our business modelelfliBA and CTL are to become true
partners on a singular betting platform that wowdd significant value to both of us, it
is critical that we also be unified in our approath content that we carry. We would
like to discuss this with you as soon as possibléhat the SIS signal can be taken down

and know that you understand our positidi*{OCG Emphasis)

Subsequent to CTL'’s receipt of the referencedrleitas instructive to note that in the
Minutes of the Board of Directors, which was da2@@8 June 26, CTL’s Chairman, Mr.
Rousseau “.advised Mr. Tankoy that he had received compldnois the bookmakers

that they have not been able to reach an agreem@htSIS and this is affecting their
business. He did not wish the matter of our possjgtting to a single betting platform
with the Bookmakers to be prejudiced by taking mgcirom a single source. It was
agreed that CTL should advise SIS that if theyctoolt agree to a suitable arrangement
with the Bookmakers CTL may have to give consiaerad stop taking their signal. This

was in order to protect CTL’s position of achievimgingle betting platform***

The Minutes further stated thatMf. Tankoy was advised that all new simulcast

contracts/deals must be presented to the Board®signing and acceptance>®

153 Xavier Chin. United Bookmakers Association. LetteCTL.“Carriage of Simulcast Racing from SIS”.
2008 June 24

154 Minutes of the Board of Directors, Caymanas Triaichited. Section (4) SIS-Bookmaker2008 June

26

155 Minutes of the Board of Directors, Caymanas Triaichited. Section (4) SIS-Bookmaker2008 June

26
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This series of developments, that is, the commeifitich are attributed to Chairman
Rousseau in the Minutes of the 2008 June 26 CTldoereting and the letter from the
UBA, which was dated 2008 June 24, raised severatarns for the OCG.

The OCG's concerns includedter alia, the following:

1. The 2008 June 24 letter from the UBA had made roendbf an apparent
partnership with SportsMax to acquire the SIS digrtsich had failed and Mr.

Rousseau is the Chairman of SportsMax;

2. The integrity of the CTL Board'’s deliberations apgrdly had been compromised,;

3. Mr. Rousseau, in his capacity as the Chairman df, @Bs deliberating on a CTL
issue which involved a company (i.e. Tote Investimed./SIS) which was a
direct competitor of IMC, at a time when he, Mr. Reeau was also the

Chairman of IMC and its affiliate, SportsMax;

4. The deliberations appeared to be highly irregutak ianproper.

Correspondence between Mr. Rousseau and other Stakkers

During the relevant period, that is, 2007 Octolzer2008 July, a number of business
related emails were circulated between Mr. RoussgaliMr. Nicholls of PGI. These
emails were copied to Mr. Oliver MclIntosh, the CBfOBportsMax and Mr. Xavier Chin
of the UBA. In an effort to determine whether #heras any impropriety on the part of

Mr. Rousseau, the OCG conducted a review of thesél®

It is critically instructive to note that the reéeced emails are all dated 2008 January 7,
prior to the date on which Mr. Rousseau made hitadation of interest in SportsMax to
the CTL Board. Mr. Rousseau’s declaration of irdeli@ SportsMax was made to the
CTL Board on 2008 January 14.
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Below, are the germane verbatim extracts from timails which, notably, bore the

caption: ‘Caymanas and SportsMaxOCG Emphasis).

(1) Email from Mr. Simon Nicholls to Hon. Patri€ousseau:

“Pat-ref caymanas- | am sorting out my diary andvel arrangements for the first
quarter of this year. Would you still like me tepent to your board my vision based
on global experience for Jamaican racing and bettirsing the SA model? You had
mentioned the end of Jan? | am meeting Xavier anstay in London andl need

you now to consider the commercial implications miitting UK and SA product on

sportmax initially for Jamaica only | understand you do not see it having a big

value in year 1 but that you will commercialisethirough telephone betting or
sponsorship from United bookmakers. This will napgen without commercial

consideration for the racetracks.realise you do not want to be in_a conflicted

position but would welcome your thoughts on tHi€OCG Emphasis)

(2) Email from Hon. Patrick Rousseau to Mr. Siniioholls:

“| spoke to Oliver and he will respond. We cannot @ a racing channel to do

Jamaica only and we have said that consistentlynfraday 1 Telephone betting is on

the cards but not immediate because the legisldiasto be amended. The United
Bookmakers will not be the only beneficiaries alevi’VV exposure for your racing;
you have to consider what part of the tab you pighkourself. .."(OCG Emphasis)

(3) Email response from Mr. Simon Nicholls to H&atrick Rousseau:
“Thanks for your note. | was under the impressi@t ylou could direct to Jamaica as

a test Island using the local cable network angeied not necessarily be to the whole

of the West Indies| was also under the impression that Caymanas, \éditand

SportsMax would be involved in a three way deakase all the rights for Jamaica

only From Feb f' and prove to the rest of the world how best to coencialise the
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content.l cannot do a deal for the whole region so if tisi major hurdle then we
should cease negotiating now. | was also underitmgression that thepolitical
climate was such in Jamaica that positive growth was ebgaefrom the market and

the introduction of new initiativeou said during our meeting you had a way of

introducing telephone betting without the necessityp change legislation.

Bookmakers in other Islands are against having @Kimg on a cable network and
want to restrict access and retain an air of exulig. | have recently turned off
Arima from showing it on cable in Trinidad. | hawely until the end of the month to

sort this out sdook forward to Olivers [sic] proposal on Wednesday/e have

spoken today already. Alternately I will try and aaleal with Xavier on Thursday. |

had believed we were close and it seems now wedtm&a complete U turn and |

may need to provide decoders to the outEte down side of this is there may end up
being no English racing in Jamaica from FeB which would be a travesty.”
(OCG Emphasis)

(4) Emalil response from Hon. Patrick Rousseau toSinon Nicholls:

“l do want to do a deal with all the parties but biie to get enough information to

brief the Board before you come and | have just circulated your ienvéh the

attachments to the Board members this morningdl rdit realise you had a 31

January deadline. We must then set a date as earlyossible and it would help if
United Tote attended the same meeting so we camnthbring the matter to a head
at the meeting. Give me some dates so | can findlmut the availability of people.

It is critical for me to have Don Tankoy availablas he has been dealing with

simulcast for years (OCG Emphasis)

(5) Email from the Hon. Patrick Rousseau to the tvensm of the CTL Board and
Management attaching the foregoing emails (1) tinoi):

“I am sending you some interesting correspondentteSimon Nichols of Phumelela

who is working with United Tote. | know that hi;mJ&81 deadline is real because
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their deal with SIS for the broadcast of Englisltirgg come [sic] to an end at that

date. | had previously met with him and Xavier Chin, repsenting the United

Bookmakers on the fees. | suggested he negotiath Wavier and then put the deal

before us for further negotiationsl am also attaching two emails from hini.am

asking Don to look at the cost and do a computatiand advise how it compares

with what we are now paying for_simulcasRemember our present supplier has

advised that if we de not go to comingling befdre end of the month they will

terminate the signal**® (OCG Emphasis)

Based upon the foregoing emails, the concernsddmethe OCG includeinter alia,

that:

1.

In the second email, Mr. Rousseau stéd¥#¥e cannot set up a racing channel to
do Jamaica only and we have said that consisteintign day 1”. Given the
foregoing, it would appear that Mr Rousseau wasotigting in the interest of
SportsMax. This is also evidenced by the fact tdat Oliver Mcintosh was

copied on all emails between Mr. Nicholls and MouRseau.

As such, the OCG questions the propriety of Mr. $&aau’s actions in including
Mr. Oliver Mcintosh in the said correspondence gi&portsMax’s interest in

acquiring the PGl rights.

This is further compounded by Mr. Rousseau’s swaenlaration to the OCG,
which was dated 2008 August 12 and in which heedt#tat,” IMC/SportsMax

has had on going discussions with PGI regarding thetting and broadcast

rights for its racing for over three years and | wanvolved in those discussions.

When | became Chairman of CTL, | withdrew from thesiegotiations and they

were continued by Mr. Oliver Mclntosh and his teaand | took no further
»n 157

part.

156 patrick Rousseau. Email to CTL Board & Managem&Baymanas and SportsMa008 January 7
157 patrick Rousseau. Response to the OCG’s Requis2@08 August 12
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While Mr. Rousseau’s assertions to the OCG maybeogntirely incorrect, what
is clear is that during the referenced 2008 JanWagmail correspondence he

made several representations for and on behalpoftSVax.

2. Mr. Rousseau, being Chairman of CTL, SportsMax @ at the same time,
appeared to have been in negotiations with PGlawehCTL receive satellite
signals from the UK and SA, through SportsMax anthV&C, without the input of
CTL's management and/or without disclosing to CTis Imterest in either
SportsMax or IMC. In this regard, one questionsittom was Mr. Rousseau

negotiating, and whose interest was being subsathntir substantively served.

3. It is also instructive to note that the OCG, in Requisition, which was dated,

2008 July 30, asked Mr. Rousseau, the followingstjae:

What is the extent of your knowledge of the allggegosal(s) from SportsMax
to provide satellite services for simulcast racfrgm South Africa and the United
Kingdom to Caymanas Track Limited (CTL)? Pleasevig® a comprehensive
statement to this question and provide documerggaigence, where possible, to

substantiate your assertions/responses.

In his response to the referenced question, whia$ dated 2008 August 12, Mr.
Rousseau stated thatonly know a proposal was made but | have neearsthe

proposal.Proposals to purchase betting rights on overseasskaacing are not

discussed at the Board of CTL and are processed dadided on by competent

Managers of CTL.Since my appointment as Chairman | have never segn

proposal relating to the purchase of betting rigbts overseas horse racing put
before the Board. | advised the IMC/SportsMax EtteelCommittee that | could
not participate in any proposal to CTL and any posgal they made has not been
shown to me and has been handled by the CEO, NMreiMcintosh.™*®

158 patrick Rousseau. Response to the OCG. 2008 AGgust
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No where in this response did Mr. Rousseau sta (@) he had been in
negotiations and/or discussions with PGI for thequssition of the rights for
simulcast signal for South African and UK racing) (hat he had represented
both CTL and SportsMax in these negotiations, ajd®Gl was once under the
impression that CTL, SportsMax and the UBA wereairthree way deal to

commercialise racing and acquire the PGI signaitsifor Jamaica.

Further, Mr. Rousseau was negotiating on beha@of without the input of the
CTL Board and/or the Management, contrary to héedins. By all indications,
Mr. Rousseau had initiated and carried out the tiegims and later informed the

management and Board.

This is substantiatednter alia, by Mr. Rousseau’s assertions in the referenced
emails wherein he stated that,..I have to get enough information to brief the
Board before you come and | have just circulatear yanail with the attachments
to the Board members this morning.....It is critited me to have Don Tankoy

available as he has been dealing with simulcasyéars.”

4. PGI was under the impression, that Caymanas United and Sportsmaxvould
be involved in @ahree way deato take all the rights for Jamaica only From Feb
1St”.n

5. The emails were directed to the Board on 2008 Jgriuand Mr. Rousseau made
his declaration of interest in SportsMax on 2008uday 14, seven (7) days after
he had engaged in critical contract deliberatiomsciv involved both CTL and

SportsMax.

In light of the emails which were circulated, theC® found that, based upon the
assertions of PGI, SportsMax, UBA and CTL were Bepko develop a three-way

commercial arrangement to secure the PGI rightddoraica.
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However, IMC, the parent company of SportsMax,umt bought the rights from PGI
and then sought to sell access to the said sigwalSTL. This fact is particularly

interesting because PGI stated in its email thatd looking forward to a proposal from
Mr. Oliver McIntosh who, at all material times, wegpied on all the email deliberations

which were undertaken by CTL’s Chairman, Mr. P&tRousseau.

Further, Mr. Rousseau’s involvement in the foregoamail deliberations revealed that

he was representing not just SportsMax, but CTL.

These circumstances are such that the OCG has thahthe agreement that was entered
into by CTL with IMC was not one which was settledpartially and it was not one

which was settled in circumstances which did nagbive impropriety and irregularity.

Having regard to all of the foregoing circumstandess difficult not to find that they
constitute compellingrima facieevidence of the commission of an act of corruptan
the part of Mr. Patrick Rousseau, in contraventibthe provisions that are contained in
Section 14 (1) (b) of the Corruption Prevention Antthe award and/or settlement of a
contract between IMC and CTL.

Section 14 (1) (b) of the Corruption Prevention Acprovides,inter alia, as follows:
“14. (1) A public servant commits an act of cortiop if he-

(b) in the performance of his public functions sla@y act or omits to do any act for the

purpose of obtaining any illicit benefit for himsedr _any other persoh (OCG

Emphasis).
The CTL Board’s Statutory and Fiduciary Duties
It in interesting to note that, with the exceptmiMr. Lee Clarke, all of the Directors of

the CTL Board informed the OCG that, on 2008 July iBwas disclosed to them that
IMC is a 50% shareholder in SportsMax.
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Director Lee Clarke, on the other hand, stated bigabecame aware of the connection
between SportsMax and IMC after learning of the G0%edia Release of 2008 July 21.

The OCG’s Media Release, which was dated 2008 2l)ystated that The OCG will
also be investigating a commercial arrangement,tifier provision of the subject satellite
services, which appears to be tentatively in pldstween CTL, Phumelela Gold
International (which is reportedly affiliated witAhumelela Gold Enterprises, a South
African entity which owns international broadcasights for horseracing), and
International Media Content Limited (IMC), a St.dian based corporation.....has been

described by both CTL anthe SportsMax website as “the parent company” of

SportsMax Limited. Several media stories which wesgried in 2007 named the Hon.

Patrick Rousseau as the Chairman of IMC (OCG Emphasis)

Further, the OCG in its Media Release, which wasdl2008 July 21, stated that, based

upon SportsMax’s website, Mr. Rousseau was ther@iaai of IMC.

It is instructive to note that on 2008 July 29, tdays prior to the Board being informed
of IMC’s interest in SportsMax, CTL’s Deputy Chamm Mr. Peter Lawson, writing on
behalf of the CTL Board, to the Minister, statedtthtMC had been appointed agents for

PGI and that CTL was in possession of and reviewiogntract with IMC.

Mr. Peter Lawson also informed the Minister tha @hairman had declared his interest

in the referenced matter.

However, all CTL Board Members, in sworn statemenésle to the OCG, have attested

that they were unaware of a declaration of intéogghe Chairman in IMC.

Notwithstanding the inconsistencies in the repregems that were made by the Board
Members, what is clear is that at the meeting d82luly 31, all Board Members were

in fact aware of the questions regarding a confifahterest on the part of the Chairman.
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However, having gained this knowledge and havings@mnted the Minister with
inaccurate information about Mr. Rousseau’s detitaraof interest on 2008 July 29, the
OCG found that the Board of Directors failed inpest of those of their fiduciary duties
CTL and, arguably, also failed in respect of itdiekithat are stipulatedhter alia, in
Section 6 of the Public Bodies Management and Awctahility Act, in particular Sub-
Section (d).

Section 6 (d) of the Public Bodies Management andc&ountability Act provides that:
Every board shall-....

(d) advise the responsible Minister on matters efiegal policy relating to the
management of the body.

The OCG’s Finding is premiseihter alia, upon the fact that the OCG, in its Requisition,
which was dated 2008 September 8, to all the Dorecdf the CTL Board, asked the

following question:

“Was the information about a possible relationsbgtween IMC and SportsMax
declared to the Minister in subsequent correspond@nf yes, please provide a
copy of the relevant documents and state the cistamoes relating to the same

and the date(s) on which this was done”.

Three (3) of the CTL Directors stated that they diot know whether subsequent
correspondence was sent to the Minister, while dwectors, Mr. Peter Lawson and Mr.

lan Parsard, stated as follows:

“I am not certain, but | do not think that there hbsen further formal

communication with the Minister since the lettetedbJuly 29, 2008%°

159 Response by the CTL Board of Directors.
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Director Lee Clarke, in his response to the OCGgirsition, which was dated 2008
September 16, stated thdtdm not aware if any declaration of a possibleateinship
between IMC and SportsMax has been made to the stdiniin subsequent

correspondence™®

In so far as the responsibilities that are impdsgdaw upon the Board of Directors of
CTL are concerned, it being ®Ublic Body, it is instructive to record the provisions
which are contained in Sections 6, 17 and 25 ofRbblic Bodies Management and

Accountability Act.

Section 6 of the Public Bodies Management and Accotability Act provides as
follows:

“6. Every board shall-

(a) take such steps as are necessary-

(i) for the efficient and effective managementefpublic body;

(i) to ensure the accountability of all personsoMmanage the resources of the public
body;

(b) develop adequate information, control, evaloatand reporting systems within the
body;

(c) develop specific and measurable objectivesp@rtbrmance targets for that body.

(d) advise the responsible Minister on matters ehegal policy relating to the
management of the body.”

Section 17 (1) and (2) of the Public Bodies Managemt and Accountability Act
17.-(1) Every director and officer of a public baslyall, in the exercise of his powers and
the performance of his duties-
(a) act honestly and in good faith in the bestnet¢s of the public body; and
(b) exercise the care, diligence and skill thatasonably prudent person would exercise
in comparable circumstances including, but not tedito the general knowledge,

skill and experience of the director or officer.

%9 Director Lee Clarke. Response to the OCG's Retjniisi2008 September 16
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(2) A director who is directly or indirectly intested in any matter which is being dealt
with by the board-
(a) shall disclose the nature of his interest doard,;

(b) shall not take part in any deliberation of theard with respect to that matter.

Section 25 (1) and (2) of the Public Bodies Managemt and Accountability Act
provide as follows:

“(1) If the Court is satisfied on an application Itlye Attorney-General that any person
has contravened any of the provisions of-

(a) section 4 (acquisition of shares and paymemtivitiends);

(b) section 5 (exercise of borrowing powers);

(c) section 6 (corporate governance);

(d) section 14 (general duties of auditors);

(e) section 15 (failure to furnish information taditor);

(f) section 20 (levels of emoluments);

(g) section 21 (restriction on formation of new @amies),

the Court may exercise any of the powers referoad subsection (2).

(2) The Court may-

(a) order the person concerned to pay to the Creuch pecuniary penalty not exceeding
one million dollars; or

(b) grant an injunction restraining that person finoengaging in conduct described in

subsection (1)".

Having regard to the foregoing responsibilities ethare imposed upon a Public Body's
Board of Directors, the OCG’s Investigation haseaded that there is sufficieprima
facie evidence to suggest that the CTL Board and/or d8az@d Members of CTL have
failed in the fulfilment of those of their respobidities which are mandated by Sections 6
and 17 (1) and (2) of the Public Bodies ManageraadtAccountability Act.
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The OCG’s Findings are also supported by the fahgvgermane facts:

1. On 2008 January 7, Mr. Rousseau was involved inlehsaussions with PGI for
the acquisition of the said PGI signals. Duringsthemail discussions, which
were copied to the CTL Board, Mr. Rousseau madeesentations on behalf of
CTL and SportsMax, another entity in which he hadirderest. However, Mr.
Rousseau never declared his interest in SportsiMatke CTL Board, until 2008

January 14.

2. CTL and IMC subsequently entered into an agreerfamthe provision of the
said signals — signals which appeared to have theesubject of the 2008 January
7 email deliberations, all of which were circulatedthe CTL Board on the said
date.

3. The CTL Board, on 2008 July 29, had informed thenister that Mr. Rousseau
had disclosed his interest regarding the PGI sigialthe contrary, however, the
same Board Members have declared in sworn testinorthe OCG that Mr.
Rousseau had never declared his interest in IMC.

4. The CTL Board became aware of the relationship éetwSportsMax and IMC
on 2008 July 31.

5. Subsequent to 2008 January 31, no attempt was imadbe CTL Board to
inform the Minister and/or the OCG about the cotgenf the 2007 January 7
emails and/or the implications of Mr. Rousseau’stip@ation in the said

deliberations in respect of which he represented BportsMax and CTL.

What is the going Market Fee or Percent paid fom8ilcast Signal?

Another area of concern for the OCG, with regardht® acquisition of the referenced

satellite signals, was whether CTL was paying arfarket price for the said services.
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The OCG found that the amount which was being pallGI by CTL, and which would

be payable to IMC, was 4% of the betting revenliizon a review of several other

simulcast contracts to which CTL is a party, the@@und that the figure of 4%

appeared to be within the going range for saidisesv

The table below highlights the figures being parddI'L for comparative services:

ENTITY

AMOUNT

PGI/IMC

4%

2006 Breeders Cup Ltd

(1) 5% (Race 1- very suli&es)
(Race 2-Acke Ack Handicap)
(2) 6% (Breeders Cup World
Championship Races 3-10)

The Sports Wire Preakness Day Simulca

st 6% of hatatlle wagered

Australian Racing

3.75% of gross total pari-muthahdled
realised on the races, a sum equal to 59
the special event named the Melbou
Cup

for

e

California Authority of Racing Fairs

3% of all wage

Based upon the foregoing, the OCG found that thmilsiast providers charge between

3% and 6% of all wagers. The PGI/IMC figure of 48ptherefore, well within this going

range.
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CONCLUSIONS

Based upon the documents which have been revieweudel as the sworn testimony
which has been received from the CTL representtarel the representatives of IMC
and SportsMax, the OCG has concluded that thegeidence of breaches of the GPPH,
the Contractor-General Act, the Financial Admirdgon Act, the Public Bodies
Management and Accountability Act, the Companiet And the Corruption Prevention
Act, in the award and/or settlement of contract&Chy.

The OCG'’s Investigation has concluded that theeethree (3) areas of interest with
regard to the relationship between CTL, SportsMaXk IMC. The areas of interest are as

follows:

(a) The live broadcast of local racing content from @apas Park;
(b) The proposal for the Satellite Distribution of C&antent to OTBs;

(c) CTL’s acquisition of simulcast signals from the @Kd South Africa.

The OCG’s Conclusions in respect of these areaderkest are as follows:

The Live Broadcast of Local Racing Content from Gagnas Park

1. The OCG has concluded that in respect of this malie. Rousseau declared his
interest in SportsMax pursuant to Section 17 (Rp{ahe Public Bodies Management

and Accountability Act and Section 193 (1) (b) ofiet Companies Act.

2. CTL has, however, failed to comply with several yisons of the GPPH in the

procurement of services for the live broadcastofaces.

Among the breaches of the GPPH, is the fact that2008 March 14 Letter of
Invitation to Tender did not have an attached ca@hnensive tender document which
outlined the deliverables, eligibility criteria, dvevaluation and selection criteria.
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In this regard, the OCG has concluded that CTL'#dreof Invitation to Tender for
the live broadcast of races from Caymanas Parkcheeh Section 5.1.1.1 of the
GPPH. Section 5.1.1.1 states that the procuringtyeshall prepare Terms of
Reference (TOR) that clearly define the objectivgsals, and scope of the
engagement and provide any relevant backgroundrniafiion to facilitate the

consultants’ preparation of their proposal.

The Proposal for the Satellite Distribution of CTtontent to OTBs — The CTL/RCN

Arrangements

3.

In respect of the CTL/RCN contractual arrangemettts, OCG has found that the
Right of First Refusal (RFR) Clause, as is draf@thws for an automatic right of
first refusal,without more The OCG has concluded that competition, whiclris
integral feature of public sector procurement, ignificantly curtailed by the
inclusion of the RFR Clause, in the CTL/RCN contr&e the present instance, RCN
has the opportunity and privilege to match or bette offer of a third party in
respect of consideration. However, RCN must agoethé terms and conditions of

the proposed third party contract.

Further, the inclusion of the RFR clause, in itsrent format, in the RCN service
contract, stands in contravention of the Governnoéntamaica Procurement Policy

and some of the key tenets of public procuremantusive of the following:

(a) The requirement that public sector procurementvitiets shall be conducted
fairly, allowing for equal treatment of contractoRFR places the contracting

party in a privileged position.

(b) The requirement of competition to ensure the aament of value for money. In
the present instance, the rates being paid to RENansidered excessive and the

procuring entity is encumbered by the stipulatiohthe RFR clause.
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CTL’s acquisition of simulcast signals from the U&nd South Africa

4. The procurement method which was utilised by CTlsetecting the contractors for
the provision of simulcast satellite signals isttbhthe Sole Source methodology.
However, the use of the Sole Source methodologyCbl, was in breach of (a)
Section 2.1.3.4 of the GPPH and (b) the Ministr§mfance & Planning Circular No.
17, which is dated 2007 May 15 and which is emditfublic Sector Procurement
Policy & Procedural Guidelines for Sole Sourcing.

5. The OCG has seen no documentary evidence whichdwguggest that the contracts
for CTL’s acquisition of simulcast signals were spged by the CTL Procurement
Committee, the CTL Board, the NCC and/or the Cabmethe case might be.

6. The OCG has also concluded that the CTL Board céddors has failed in its duty to
ensure that the Procurement Committee of CTL diggththose of its mandates as
are prescribed by Section 1.5.2.3 of the GPPH.

7. The OCG has further concluded that the CTL Accaun®fficer and/or Accountable
Officer have failed in the discharge of those ditlduties that are prescribedter
alia, by Sections 16, 19 and/or 24F of the Financiamiudstration and Audit Act.
The CTL Accounting Officer and/or Accountable Oéfichave failedjnter alia, to
ensure that the simulcast contracts and/or commisrthat were made on behalf of
CTL were signed and approved, at all material tinbgsa duly authorised officer of
the company.

8. By all accounts, most overseas simulcast contragtee signed by Mr. Donald
Tankoy, CTL’s former Executive Manager, Off-TracletBng (OTB) and, up until
2008 June 26, CTL Board approval was not requicedhe signing of the simulcast
contracts. In addition, the OCG has concluded thist constitutes a breachter

alia, of the Financial Administration and Audit Act s& Mr. Tankoy, who signed
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several of CTL's contracts, was neither the Accmgnand/or Accountable Officer
for CTL.

9. Furthermore, CTL had no clear guidelines, inclusofethe necessary checks and
balances and/or approval process, for the contractgrovide simulcast satellite
signals. In this regard, the OCG concludes thatcthracts for the acquisition of
overseas simulcast racing, which have been entetedy CTL, were settled in an
irregular manner, all in contravention of the Cantor-General Act, the GPPH and

the Financial Administration and Audit Act.

10. With regard to CTL'’s acquisition of simulcast sigmh&om the UK and South Africa,
the OCG has concluded that an agreement subsisisede CTL and IMC for access
to the said signals. This agreement was settlegdeas IMC and CTL subsequent to
IMC acquiring the rights for the PGI signal. As Bum an effort not to disrupt its
services, CTL maintained the PGI signal and, a2088 June 1, became liable to

make payments to IMC for the said signals.

11.The OCG has also concluded that a conflict of ededoes exist in the fact that Mr.
Patrick Rousseau is the Chairman of the three (Bifies, i.e. CTL, IMC and
SportsMax, which were involved in the interest arélaat were the subject of the

OCG’s Investigation.

12.The OCG has concluded that Mr. Rousseau faitedr alia, in the discharge of those
of his duties as are prescribed by Sections 6 @@ )and (2) of the Public Bodies
Management and Accountability Act and Section 1B3(k) of the Companies Act.
He failed,inter alia, to disclose to the Board and Management of Ciila timely
fashion or at all, (a) his interest in IMC and/bj (he relationship which existed and
which exists between SportsMax and IMC. Mr. Roussednile he was the Chairman
of CTL, SportsMax and IMC, represented the inter@$tCTL, SportsMax and IMC

in circumstances which questioned the dischardesofiduciary duties to CTL and in
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circumstances which ultimately led to the settlemeha commercial agreement
between CTL and IMC.

Further, in light of Mr. Rousseau’s non-discloswk his interest in IMC, it is

important to note the provisions $&ction 193 (8) of the Companies AcR004.

Section 193 (8)provides that'Where a director or officer of a company fails to

disclosein_accordance with this sectigrhis interest in a material contract made by

the company, the Court may, upon the applicatiorthef company, set aside the
contract on such terms as the Court think@CG Emphasis)

13.Having regard to the foregoing, the OCG'’s Invediagahas found that the agreement
which was settled between CTL and IMC was devoithygfartially and was settled

in circumstances which involved irregularity ancponmpriety.

In addition to the foregoing Conclusions, the OCGisgestigation has also made the

following determinations:

14.Both Mr. Rousseau and Mr. Oliver Mcintosh havesiéé to the fact that IMC had
been in negotiations with PGI for the acquisitidnt® rights prior to Mr. Rousseau’s
ascension to the Chairmanship at CTL on 2007 Oct@9 These negotiations,

according to Mr. Oliver Mclintosh, took place oveetiast four years...”

The OCG has, however, found that within the timewinich IMC was allegedly
negotiating with PGI, PGI had presented CTL withogportunity on 2005 August 3

to control and distribute the related signal in dea.

Further, based upon the email correspondence, 09 2anuary 7, between Mr.
Rousseau and Mr. Nicholls, which was copied athakerial times to Mr. Oliver
Mclintosh, the OCG questions the veracity of theedgms of both Mr. Oliver
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Mcintosh and Mr. Rousseau with regard to IMC’s asijon of the PGI signal
rights.

This is premised upon the fact that prior to MruBRseau’s declaration of interest in
SportsMax on 2008 January 14, Mr. Rousseau, whlevéss the Chairman of CTL,
SportsMax and IMC, was involved in negotiationshwidr. Nicholls of PGI. The

referenced negotiations are evidenced by certaiailesommunications which are

dated 2008 January 7 and in which the followintgr alia, has been disclosed:

(a) PGI was of the opinion that SportsMax, CTL and tH&A were in a three way

deal to acquire the PGI signal for Jamaica;

(b) In these negotiations, Mr. Rousseau was apparespisesenting both CTL and

SportsMax, in consequence of which he had a cdinifjénterest;

(c) The proposed terms of the deal which were beingudsed in the emails were not

deemed by Mr. Rousseau to be beneficial to SportsMa

(d) Mr. Oliver Mcintosh apparently presented a sepgratposal to PGI;

(e) Six months after the referenced email corresporeldiMC, the parent company

of SportsMax, became the rights holder for the BiGhals.

In the circumstances, the OCG has concluded thaRdusseau actedter alia, in

breach of his fiduciary and/or statutory dutiesraoét to CTL.

The prima facieevidence would suggest that, through his posa®®Chairman of the
CTL Board, Mr. Rousseau has carried on negotiatieitls representatives of PGI
and has passed information acquired in that cap#&gitMr. Oliver Mcintosh, the
CEO and President of SportsMax, with a view to aeffie accruing to SportsMax
and/or to IMC.
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The OCG has found that these discussions prec®ie® lacquisition of the rights to
the PGI signal, the said signal which had beenrefféo CTL by PGI in 2005 and
which would have given CTLan opportunity to control the distribution to Janca
bookmakers and for Caymanas to be in charge ofdhdtearn some income for the

service”.

In the circumstances, it is difficult not to condduthat the Findings that are set out in
this Report constitute compellimgima facieevidence of the commission of an act of
corruption, on the part of Mr. Patrick Rousseau;ontravention of the provisions of
Section 14 (1) (b) of the Corruption Prevention ,Ast CTL's award and/or
settlement of the referenced agreement with IMC.

Consequently, and in the discharge of its statutaaypdates under Section 21 of the
Contractor General Act, the OCG believes that theee sufficient and justifiable
grounds which would warrant that the matter shdaddreferred to the Director of
Public Prosecutions, the Corruption Prevention Cassion and the Commissioner of
Police for further investigations and/or for suattien as any or all of them may

deem to be appropriate.

15.Both Mr. Oliver Mcintosh and Mr. Patrick Rousseaaildd to provide full and
complete answers to the OCG’'s 2008 July 30 Redpnsitin particular, both
gentlemen failed to disclose the requisitioned eh@lder information for IMC to the
OCG.

Consequently, the OCG has concluded thaptimaa facieevidence which is before
it would suggest that both Mr. Rousseau and Mr.sh failed, without lawful

justification or excuse, to comply with a lawful &asition of a Contractor-General
in contravention of Section 29 (b) (ii) of the Cattor-General Act.
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16.In respect of Mr. Rousseau’s purported declaratibimterest in IMC, the OCG has
concluded that, on 2008 September 23, he providedCG with a statement which
appears to be false in that he unequivocally ssgentthe said statement, which was
sworn before a Justice of the Peace to be true hth&had made a declaration of his

interest in IMC at a CTL Board Meeting which wasieened on 2008 January 3.

The documentary evidence and the sworn statemdmnth wave been provided to the
OCG by the CTL Board Members have, however, congrehlely and
unequivocally contradicted Mr. Rousseau’s assestidinis for this reason that the
OCG feels that there is sufficieprima facie evidence on record which would
suggest that Mr. Rousseau has acted in contravemdoSection 29 (a) of the
Contractor General Act.

17.The OCG has found that there is sufficipnima facieevidence to suggest that the
CTL Board and/or some CTL Board Members have fditetthe discharge of some or
all of those of their duties that are prescribiatgr alia, by Section 17 (1) (a) and (b)
and Section 6 of the Public Bodies Management asabéntability Act.

18.An assessment of the email correspondence, which deded 2008 January 7,
between Mr. Nicholls of PGI and Mr. Rousseau, lea®aled that Mr. Rousseau was
negotiating on behalf of not only SportsMax, bioaCTL. In this respect, the OCG
has serious questions as to who was Mr. Roussegntiagng for and whose interest

was being served.

The OCG has concluded that Mr. Rousseau has brdihdduciary duties to CTL

and has acted in breach of Section 17 (2) of thali®Bodies Management and
Accountability Act and Section 193 (1) (b) of th@r@panies Act. Mr. Rousseau
failed to disclose his interest in SportsMax ptmtis participation in the referenced
email correspondence. Mr. Rousseau’s declaratiomtefest in SportsMax to the
CTL Board occurred on 2008 January 14, seven (Y9 déier the email deliberations
with PGl in regard to CTL and SportsMax.
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REFERRALS

The OCG, in the conduct of its Investigation, iguied to be guided by Section 21 of

the Contractor-General Act.

Section 21 of the Contractor-General Acprovides as follows

“If a Contractor-General finds, during the course fohis Investigations or on the

conclusion thereof that there is evidence of a behadf duty or misconduct or criminal

offence on the part of an officer or member of algic body, he shall refer the matter

to the person or persons competent to take sucltidi;mary or other proceeding as

may be appropriate against that officer or membandain all such cases shall lay a

special report before Parliamerit®* (OCG Emphasis)

The OCG finds that there is sufficieptima facie evidence which is contained herein

and, more particularly and importantly, in the swetatements that were furnished to the
OCG by the relevant Respondents, to suggest taddlard and/or some Board Members
of CTL were negligent in the exercise of those elithat are prescribed, in particular, by
Section 17(1) (a) and (b) and Section 6 (d) of Fhéblic Bodies Management and

Accountability Act.

The Deputy Chairman of the CTL Board, Mr. Peter kam; and those members of the
Board of the CTL:

(a) who assisted in the preparation of the 2008 Julieft@r to Minister Don Wehby
and posited that contracts for the acquisition \érseas simulcast signals were

outside of the scope of the Government Procure@aidelines;

(b) who failed to exercise due care, skill and diligenm researching and acting

upon::

181 Contractor-General Act. 1983
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(i) the information on IMC and SportsMax, in light dfet allegations and the
disclosures which were previously made to the Mamisn 2008 July 29 and
by the OCG’s Media Release, which was dated 208821y and

(i) the commercial arrangement which was being proptstdeen IMC and
CTL, and

(c) who were in receipt of the 2008 January 7 emailschviparticularised Mr.
Rousseau’s discussions with PGl and which indicdbed Mr. Rousseau was
apparently not only representing CTL, but also &Max, a company in which
Mr. Rousseau subsequently declared his intere2008 January 14,

... have (a) acted negligently in the discharge efrthesponsibilities as CTL Directors
and/or (b) abused their authorities and office®mectors of CTL and/or (c) breached
their respective duties of trust to the company/@ndd) breached their respective
fiduciary or statutory duties to the company.

The Members of the CTL Board also failed to takg action to properly ensure that (a)
the circumstances which led to the award of a eshto IMC were fair, transparent and
impartial, (b) the GPPH was complied with in theaasvand/or settlement of the said
contract, and/or (c) that there was strict comigmter alia, with the provisions of the
Financial Administration and Audit Act by the maeagent of the CTL.

In respect of Mr. Rousseau, his failuneter alia, to disclose his interest in IMC is a
direct contravention of the provisions dbection 17 (2) of the Public Bodies
Management and Accountability Actand Section 193 (1) (b) of the Companies Act
and a breach of his fiduciary and statutory duteGTL.

Section 17 (2) of the Public Bodies Management andiccountability Act provides
that, “A director who is directly or indirectly interest@&a any matter which is being dealt

with by the board- (ayhall disclose the nature of his interest at a bdameeting (b)
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shall not take part in any deliberation of the bahmith respect to that matter (OCG

Emphasis).

Section 193 (1) (b) of the Companies Agtrovides,nter alia, as follows:

193.-(1) A director or officer of a company who-s:

(b) a director or an officer of any body or has iaterest in any body that is a party to a
contract or proposed contract with the company.....

shall disclose in writing to the company or requdst have entered in the minutes of

meetings of directors the nature and extent of mgerest (OCG Emphasis).

Further, it is instructive to record that Sectiofsand 17 of the Public Bodies
Management and Accountability Act impose certaiecdc responsibilities upon the

Board of Directors of Public Bodies as well as Bbslembers themselves.

Had these and other responsibilities been fullgltisged in the instant matter, the affairs
of CTL would not have been shrouded by the appearafh unethical and/or improper

practices.

It is particularly important to record that Board$ Directors of Public Bodies are
appointed,nter alia, to efficiently and effectively manage Public Besliand to ensure

the accountability of all individuals who manage tlesources of the said Public Bodies.

Section 6 of the Public Bodies Management and Accotability Act provides,inter
alia, as follows:

“6. Every board shall-

(a) take such steps as are necessary-

(i) for the efficient and effective managementefRublic Body;

(i) to ensure the accountability of all personsoMmmanage the resources of the Public
Body;

(b) develop adequate information, control, evaloatand reporting systems within the
body;
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(c) develop specific and measurable objectivespartbrmance targets for that body;

(d) advise the responsible Minister on matters ehegal policy relating to the
management of the body”.

Section 17 (1) of the Public Bodies Management aniiccountability Act provides,
inter alia, as follows:

17- (1) “Every director and officer of a Public Bpdhall, in the exercise of his powers
and the performance of his duties-

(a) act honestly and in good faith in the bestnesés of the Public Body; and

(b) exercise the care, diligence and skill thatasonably prudent person would exercise
in comparable circumstances including, but not tedito the general knowledge, skill

and experience of the director or officer.

Section 25 of the Public Bodies Management and Aamatability Act provides,inter
alia, as follows:

25. (1) If the Court is satisfied on an applicatioy the Attorney-General that any person
has contravened any of the provisions of-

(a) section 4 (acquisition of shares and paymemtiitiends);

(b) section 5 (exercise of borrowing powers);

(c) section 6 (corporate governance);

(d) section 14 (general duties of auditors);

(e) section 15 (failure to furnish information taditor);

(f) section 20 (levels of emoluments);

(g) section 21 (restriction on formation of new gamies),

the Court may exercise any of the powers refemad subsection (2).

(2) The Court may-

(a) order the person concerned to pay to the Creuch pecuniary penalty not exceeding
one million dollars; or

(b) grant an injunction restraining that person finoengaging in conduct described in
subsection (1).

(3) In exercising its powers under this section@wairt shall have regard to-
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(a) the nature and extent of the default;

(b) the nature and extent of any loss sufferedryypeerson as a result of the default;

(c) the circumstances of the default;

(d) any previous determination against the persamcerned.

(4) If in the opinion of the Attorney General thésea contravention of section 7, 8 or 9,
he may make an application to the Court and thevigions of subsections (1), (2) and

(3) shall apply in relation thereto

Having regardinter alia, to the foregoing, the OCG now makes the followeangsidered
Referrals:

(1) In the premises, and pursuant to the mandatorytetgt obligations which are
imposed upon a Contractor-General by Section 2thefContractor-General Act,
the OCG is hereby formally referring a copy of tRigport to the Attorney General
on the basis that there ggima facie evidence which is recorded herein and, more
particularly and importantly, in the sworn statemsethat were furnished to the OCG
by the relevant Respondents, which would suggest ttere wasjnter alia, a
breach of duty specifically on the part of (a) Matrick Rousseau, the Chairman of
CTL, and (b) the Board of Directors of CTL and/orecor more of their members,
all in contraventioninter alia, of Sections 6 and 17 of the provisions of thelieub

Bodies Management and Accountability Act.

The matter is being referred to the Attorney Genferasuch action as the Attorney
General may deem appropriate particularly in ligtitthe provisions that are
contained in Sections 6, 17 and 25 of the Publidi®& Management and
Accountability Act.

Additionally, the matter is being referred to thtéohney General for consideration
as to what actions, if any, may be pursued agaimgtof the offending CTL Board

Directors, having regard to all of the circumstanogthe case.
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(2) Further, pursuant to the mandatory statutory obbga which are imposed upon a
Contractor General by Section 21 of the ContraGeneral Act, the OCG is hereby
formally referring a copy of this Report to the @gotion Prevention Commission,
the Commissioner of Police and the Director of RuBlosecutions for such further

action as any or all of them may deem appropriate.

The referral is being made on the basis that tlsepeima facie evidence which is
contained herein and, more particularly and impulya in the sworn statements
that were furnished to the OCG by the relevant Bedpnts, which would suggest
that Mr. Rousseau, while actively holding the pgositof Chairman of the CTL,
SportsMax and IMC Boards, has improperly carried oegotiations with
representatives of PGl and has passed informatibisicapacity as the Chairman of
CTL to Mr. Oliver Mcintosh, the CEO and PresidefSportsMax and IMC, with a
view to a benefit accruing to SportsMax and/or IMGntrary to Section 14 (1) (b)

of the Corruption Prevention Act.

Section 14 (1) (b) of the Corruption Prevention Actprovides that A public
servant commits an act of corruption if he, in therformance of his public
functions, does any act or omits to do any actHerpurpose of obtaining any illicit

benefit for himself or any other person

The referral is also being made to the Corruptiosavention Commission, the
Commissioner of Police and/or the Director of PuBlrosecutions to investigate the
circumstances which surround the settlement of abeve-referenced agreement
between CTL and IMC to determine if there was aspaacy or agreement between
Mr. Rousseau and Mr. Oliver Mcintosh or any otherspn to facilitateinter alia,
what could be the possible commission, on thegfatie Mr. Rousseau or any other
person, of an act or acts of corruption contrarySection 14 (1) (b) of the

Corruption Prevention Act.
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3)

(4)

Further, pursuant to the mandatory statutory obbga which are imposed upon a
Contractor-General by Section 21 of Contractor @&nAct, the OCG is hereby
formally referring a copy of this Investigation Repto the Director of Public
Prosecutions and the Commissioner of Police, foh $urther action as one or both
of them may deem appropriate, on the basis that ieprima facieevidence which
is contained herein and, more particularly and irtgrgly, in the sworn statements
that were furnished to the OCG by the relevant Bedpnts, which would suggest
that Mr. Patrick Rousseau and Mr. Oliver Mcintostthbfailed, without lawful
justification or excuse, to comply with a lawfulquerement of a Contractor-
General, in contravention of Section 29 (b) (ii)tbé Contractor General Act. Mr.
Rousseau, in his 2008 August 12 response to the ©®@quisition, and Mr.
Mclintosh in his 2008 August 14 response to the GO&equisition, both failed to
provide responses tall of the questions which were contained in the OCG’s
Statutory Requisitions that were dated 2008 Julyad@ which were respectively
directed to them and, in particular, failed to thse the particulars of the
shareholders of IMC.

Further, pursuant to the mandatory statutory obbga which are imposed upon a
Contractor-General by Section 21 of Contractor @a&nAct, the OCG is hereby
formally referring a copy of this Investigation Repto the Director of Public
Prosecutions and the Commissioner of Police, fahdurther action that one or
both of them may deem appropriate, on the baststltlese isprima facie evidence
that is contained herein and, more particularly amgortantly, in the sworn
statements that were furnished to the OCG by thevaat Respondents, which
would suggest that Mr. Patrick Rousseau attemputexislead a Contractor General,
in contravention of Section 29 (a) of the Contracd@neral Act and/or knowingly
and wilfully made a false statement to a Contra@eneral in a material particular,
contrary to Section 8 of the Perjury Act. In hi080September 23 response to the
OCG’s Requisition, Mr. Rousseau stated that hedisaosed his interest in IMC to
the CTL Board of Directors in a Board meeting whiehs convened on 2008

January 3.
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The documentary evidence and the sworn witnesgrstatts which have been
provided to the OCG by the CTL Board Members h&osyever, comprehensively
contradicted Mr. Rousseau’s assertions. Accordindglg OCG feels that there is
sufficient prima facie evidence which is stated herein, and more padibuland

importantly, in the sworn statements that wereiimed to the OCG by the relevant
Respondents, which would warrant that the matterdberred to the referenced

authorities for such action as one or both of tmeay deem appropriate.

Section 29 of the Contractor General Acprovides,nter alia, as follows:
“Every person who —

(d) wilfully makes any false statement to mislead @leads or attempts to mislead a
Contractor- General or any other person in the exem of his functions under
this Act; or

(e) without lawful justification or excuse —

() obstructs, hinders or resists a Contractor-Genayahny other person in
the execution of his functions under this Act; or\

I. fails to comply with any lawful requirement
of a Contractor- General or any other person untles Act, ....

shall be guilty of an offence ...".

Section 8 of the Perjury Actprovides inter alia, as follows: Every person who
knowingly and willfully makes (otherwise than orthpaa statement false in a
material particular and the statement is made-

(a) in a voluntary declaration; or ....

(b) in any oral declaration or oral answer which tserequired to make by, under,
or in pursuance of any enactment for the time berfgrce,

shall be guilty of a misdemeanour, and liable onwation on indictment thereof
to imprisonment with hard labour for any term nateeding two years, or to a

fine, or to both such imprisonment and fine
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(5) Pursuant to the mandatory statutory obligations ctvhare imposed upon a
Contractor General by Section 21 of the ContraGeneral Act, the OCG is hereby
formally referring a copy of this Report to the Alad General on the basis that
there isprima facie evidence which is recorded herein and, more pdatity and
importantly, in the sworn statements that wereiilmed to the OCG by the relevant
Respondents, which would suggest that there wasach of duty on the part of the
Accounting Officer and/or on the part of the Acctable Officers of CTL and that
one or more of the said Officers may have contragiginter alia, the provisions of
the Financial Administration and Audit Act. The neatis being referred to the
Auditor General for such action as the Auditor Gaheay deem to be appropriate,
particularly in light of the provisions which arergained,nter alia, in Sections 16,
19, 20 and 24F of the Financial Administration &udlit Act.

Section 20 (1) Financial Administration and Audit Act provides as follows:

“20. (1) If it appears to the Financial Secretaryonpa report by the Auditor
General that any person who is or was an officer-

(a) has failed to collect any moneys owing to tlevé&nment for the collection of
which such person is or was at the time of such@mpent responsible;

(b) is or was responsible for any improper paymehpublic moneys or for any
payment of such moneys which is not duly vouched; o

(c) is or was responsible for any deficiency infarthe loss or destruction of, any
public moneys, stamps, securities, stores, or othevernment property, and if,
within a period specified by the Financial Secrgtaan explanation satisfactory to
him is not furnished with regard to such failure ¢ollect, improper payment,
payment not duly vouched, deficiency, loss or destm, as the case may be, the
Financial Secretary may surcharge against the ggson the amount not collected
or such improper payment, payment not duly vouctieficiency, loss or the value
of the property destroyed, as the case may be,uch desser amount as the

Financial Secretary may determine.”
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RECOMMENDATIONS

Section 20 (1) of the Contractor-General Act maeslathat after conducting an
Investigation under this Act, a Contractor-Geneshhll, in writing, inform the principal
officer of the public body concerned and the Meristaving responsibility therefor of the

result of that Investigatioand make such Recommendations as he considers saces

in respect of the matter which was investigate@CG’s Emphasis).

In light of the foregoing, and having regard to fRedings and Conclusions that are

detailed herein, the OCG now makes the followingd®emendations:

1. CTL should prepare a detailed Request for Prop@¥aP) and/or tender document,
when any form of procurement is being undertakére RFP and/or tender document

must, at a minimum, make provision for:

(a) Details of the scope of work for the project;

(b) Standard format for technical and financial profgsa

(c) Details of the selection procedure to be followed;

(d) Deadline for submission;

(e) The method by which the proposal shall be submitted

(H If not included in the TOR or in the draft contragdetails of the services,
facilities, equipment, and staff to be provided@iL;

(9) Any conditions for subcontracting a part of theigissient;

(h) The procedure for handling clarifications;

(i) Location for the deliverables;

() Tender security (if required);

(k) Evaluation methodology;

() Selection criteria.
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2. It is recommended that an immediate review of tbheoanting, procurement and
public administration management practices at CELulndertaken by the Public
Administration and Appropriations Committee of tHeuse of Representatives, the

Auditor General and the Ministry of Finance and Blublic Service.

The review should be conducted to ensure that adequocedures, systems, checks
and balances are not only implemented, but areeagiyely enforced to secure a
radically improved level of compliance on the paft CTL and its officials and

officers with relevant Government approved proceduregulations and laws.

Particular attention must be paid to the requirdsenthe Financial Administration
and Audit Act, the Public Bodies Management and cdrdability Act, the
Contractor-General Act and the GPPH.

3. The OCG also recommends that the Auditor Generaldects an exhaustive
Investigation and/or audit into the expenditure rappl processes of CTL. The
Investigation should be carried out particularlylight of the fact that there are
several contracts and/or commercial arrangemenmtsifaulcast satellite services to
which CTL is a party and in respect of which sigr@ht amounts of public funds are

being disbursed without the requisite approvaladpebught and/or granted.

The Investigation should seek to determine if ahyhe said circumstances warrant
the initiation of disciplinary or other adverse peedings against any employee or
officer of CTL.

4. The OCG recommends that the portfolio Permanentef®y and the CTL Board,
take a more proactive and aggressive role in deusdo implementing and enforcing
effective risk management systems, checks and d&edamand other appropriate
management systems at CTL, in an effort to mitigagainst any possibility of
deviations from the GPPH by the institution’s magragnt and procurement staff.
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5. The OCG further respectfully recommends that Paiat should implement
legislation to ensure that Directors of Public B&lyards who flagrantly abuse their
office and/or authority and/or who fail substariah the discharge of their fiduciary
and statutory responsibilities to their Boards, Fublic Body and, by extension, to
the Taxpayers of Jamaica, are effectively barrethfserving in any like capacity in

the future.

6. The OCG also respectfully recommends that all Apieais to the Board of Directors
of any Public Body are duly and fully made awaretloéir responsibilities and
obligations under the provisions that are contaime@r alia, in the Public Bodies

Management and Accountability Act.

7. The OCG feels compelled to strongly recommend, ragas it has in previous
Investigation Reports, that the Cabinet should meitle expedition to develop and to
implement a comprehensive and over-riding policyb& applicable to all Public
Body Boards, to govern, restrict or prohibit, ag ttase may be, the award of
Government contracts (or the divestment of publaskned assets) by a Public Body,
to members of its Board of Directors, or to anyitgnh which a Board member or a

close family relative may have a pecuniary interest

If this recommendation is not wholeheartedly aceé@nd implemented, at the very
least, the OCG recommends that the Public Bodiesalglement and Accountability
Act be reviewed in respect of the Board of Direstatisclosure of interests. In this
respect, the OCG recommends that Directors be neshda disclose their interests
to the Portfolio Minister, and the relevant Accadogt Officer and Accountable
Officers, when being appointed, so as to ensutalistiosure and transparency in the

affairs of the public sector.
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8.

In light, inter alia, of (a) the CTL’s Chairman’s non-disclosure of imterest in IMC,
(b) IMC’s 2008 September 23 letter regarding thenpents to be made in respect of
the ‘verbal’ agreement which was reached between CTL and IM(d; (@) the
provisions of Section 193 of the Companies Act, @@&G respectfully recommends
that CTL should make an application to the Coudsseét aside the CTL/IMC
agreement on such terms as the Court may deem fttis respect, CTL should seek

appropriate legal advice from the Attorney GenerBlepartment.

The OCG also recommends tha@mediatesteps should be taken by the Cabinet to
amend the Government Procurement Rules to rechateahy private corporate entity
that is desirous of tendering on any Governmentlarhaica contract must, as a
mandatory pre-requisite, submit to the relevantreating Public Body, certified and
sworn particulars of its incorporation documentgrtiied particulars of its

shareholders and certified particulars of all sfieneficial shareholders.

The OCG feels compelled to make this recommendatidight, inter alia, of Mr.
Mclintosh’s and Mr. Rousseau’s failure to discldse particulars of the shareholders
of IMC, a company which is incorporated and regexeoff-shore in the jurisdiction
of St. Lucia. The OCG has observed that theregi®w@ing trend of on-shore and off-
shore incorporated private companies that are vegeiGovernment of Jamaica
contracts, but whose shareholders and/or benefstiateholders are substantially
unknown. These practices have posed significanterois for the OCG, particularly

regarding the issue of transparency in the expereddf thetaxpayers’'money.

10.Finally, the OCG believes that it is timely to rewhiall Public Officers, inclusive of

Board Members of Public Bodies, who abuse theicefand authority for personal
gain and/or for the benefit of others, that there @rcumstances in which such
conduct is likely to rise to the level of a crimirect of corruption. The provisions
that are contained in Section 14 (1) (b) of the r@uron Prevention Act are
instructive in this regard. They provide simplytthA public servant commits an act

of corruption if he, in the performance of his galdlinctions, does any act or omits
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to do any act for the purpose of obtaining anyitlbenefit for himself or any other
persori.

An act of corruption is punishable upon summary vadion in a Resident

Magistrate's Court, in the case of a first offertocea fine not exceeding one million
dollars or to imprisonment for a term not exceedwvg years, or to both such fine
and imprisonment; and in the case of a second lssesjuent offence, to a fine not
exceeding three million dollars or to imprisonménmt a term not exceeding three

years, or to both such fine and imprisonment;

Upon conviction in a Circuit Court, an act of cgotion is punishable, in the case of a
first offence, to a fine not exceeding five millidollars or to imprisonment for a term
not exceeding five years, or to both such fine iamglisonment; and in the case of a
second or subsequent offence, to a fine not exagetdin million dollars, or to
imprisonment for a term not exceeding ten yearstwrboth such fine and
imprisonment.
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SPECIAL OCG COMMENT

The OCG wishes to formally record that it regréies passing, on September 10, 2008, of
Mr. Donald Tankoy, CTL'’s former Executive Manager Dff-Track Betting. The OCG
takes this opportunity to express to his familyd da his colleagues at CTL, its most

sincere condolences.
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APPENDIX

SPECIMEN OF OCG FORM OF REQUISITION

July 30, 2008

Honourable Mr. Pat Rousseau
Chairman

Caymanas Track Limited
Gregory Park P.O.

Portmore

St. Catherine

Dear Hon. Mt. Rousseau:

Re: Notice of Formal Requisition for Information and Documentation to be Supplied
under the Contractor General Act — Conduct of Investigation — Concerning
Allegations of irregularity in the proposal of SportsMax to provide satellite service for
simulcast racing from South Africa and the United Kingdom for Caymanas Track
Limited.

The Office of the Contractor General (OCG), acting on behalf of the Contractor General,
has formally commenced an investigation into the circumstances surrounding the allegations

of irregularity in the proposal of SportsMax to provide satellite service for simulcast racing
from South Africa and the United Kingdom for Caymanas Track Limited (CTL).

As we will require your assistance and full cooperation to successfully prosecute this
investigation, it is very important that your attention is formally directed to the following
provisions of the Contractor General Act:

(1) Sections 4 (1) (a) (i) and (ii) which mandates the Contractor General, “... on behalf
of Parliament- to monitor the award and the implementation of Government
contracts with a view to ensuring that such contracts are awarded impartially and on
merit (and that) the circumstances in which each contract is awarded ... do not
involve impropriety or irregularity ...”.

(2) Section 4 (1) (b) which mandates the Contractor General, “... on behalf of
Parliament- to monitor the grant, issue, suspension or revocation of any prescribed
licence, with a view to ensuring that the circumstances of such grant, issue,
suspension or revocation do not involve impropriety or irregularity and, where
appropriate, to examine whether such licence is used in accordance with the terms
and conditions thereof”.

(3) Section 15 (1) which prescribes the discretionary power of a Contractor General to
conduct an investigation into any or all of the following matters:
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(a) “the registration of contractors”;

(b) “tender procedures relating to contracts awarded by public bodies”;

(c) “the award of any Government contract”;

(d) “the implementation of the terms of any Government contract”;

(e) “the circumstances of the grant, issue, use, suspension or revocation of any
prescribed licence”;

(f) “the practice and procedures relating to the grant, issue, suspension or
revocation of prescribed licences”.

(4) Section 4 (2) (b) which prescribes the power of a Contractor General “to have access
to all books, records, documents, stores or other property belonging to Government,
whether in the possession of any officer of a Public Body or a contractor or any
other person”.

(5) Section 4 (2) (d) which prescribes the power of a Contractor General “to have access
to all books, records, documents or other property used in connection with the
grant, issue, suspension or revocation of any prescribed licence whether in the
possession of any public officer or any other person”.

(6) Section 4 (2) (e) which prescribes the power of a Contractor General “to have access
to any premises or location where he has reason to believe that any such books,
records, documents or other property as are referred to in paragraph (d) or any
property which is the subject of a prescribed licence, may be found”.

(7) Section 4 (3) of the Act which prescribes the power of a Contractor General to
“require any Public Body to furnish in such manner and at such times as may be
specified by the Contractor General, information with regard to the award of any
contract and such other information in relation thereto as the Contractor General
may consider desirable”.

(8) Section 4 (4) which prescribes that, “For the purposes of paragraphs (d) and (e) of
subsection (2) the Contractor-General shall have power to require any public officer
or any other person to furnish in such manner and at such times as may be specified
by the Contractor-General, information with regard to the grant, issue, suspension or
revocation of any prescribed licence and such other information in relation thereto
as the Contractor-General considers desirable”.

(9) Section 5 (1) which provides that, “In the exercise of the powers conferred upon
him by this Act, a Contractor-General shall not be subject to the direction or control
of any other person or authority”.

(10)Section 17 (1) which prescribes the power of a Contractor General “to adopt
whatever procedure he considers appropriate to the circumstances of a particular
case and, subject to the provisions of (the) Act, to obtain information from such
person and in such manner and make such enquiries as he thinks fit”.
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(11)Section 17 (2) which provides that “Nothing in this Act shall be construed as
requiring a Contractor General to hold any hearing and, no person shall be entitled
as of right to comment on any allegations or to be heard by a Contractor General”.

(12)Section 18 (1) which prescribes the power of a Contractor General, “at any time, (to)
require any officer or member of a public body or any other person who, in his
opinion, is able to give any assistance in relation to the investigation of any matter
pursuant to this Act, to furnish such information and produce any document or
thing in connection with such matter as may be in his possession or under the
control of that officer, member or other person”.

(13)Section 18 (2) which prescribes the power of a Contractor General “to summon
before him and examine on oath any person who has made representations to him
or any officer, member or employee of a public body or any other person who, in
the opinion of the Contractor General, is able to furnish information relating to the
investigation — and such examination shall be deemed to be a judicial proceeding
within the meaning of Section 4 of the Perjury Act”.

(14)Section 18 (3) which provides that “For the purposes of an investigation under this
Act, a Contractor General shall have the same powers as a Judge of the Supreme
Court in respect of the attendance and examination of witnesses and the production
of documents”.

(15)Section 18 (4) which provides that “Any obligation to maintain secrecy or any
restriction on the disclosure of information or the production of any document or
paper or thing imposed on any person under the Official Secrets Act, 1911 to 1939
of the UK (or of any Act of Parliament of Jamaica replacing the same in its
application to Jamaica) or, subject to the provisions of this Act, by any law (including
a rule of law) shall not apply in relation to the disclosure of information or the
production of any document or thing by that person to a Contractor General for the
purpose of an investigation ...”.

(16)Section 18 (5) which provides that “No person shall, for the purpose of an
investigation, be compelled to give any evidence or produce any document or thing
he could not be compelled to give or produce in proceedings in any court of law.”

(17)Section 22 which provides that, “The proceedings of a Contractor-General shall not
be rendered void for want of form”.

(18)Section 29 which provides as follows:
“Every person who —
(a) wilfully makes a false statement to mislead or attempts to mislead a
Contractor General or any other person in the execution of his functions

under this Act, or
(b) without lawful justification or excuse —

Caymanas Track Limited Office of the Contractor-&anh 2009 January
Page 174 of 187



@) obstructs, hinders or resists a Contractor General or any other person
in the execution of his functions under this Act; or

(if) fails to comply with any lawful requirement of a Contractor General
or any other person under this Act, ....

shall be guilty of an offence ...”.

It is also instructive that you should note that there are Public Officers who are misguided in
the belief that the aforementioned powers of the Contractor General, to monitor or to
investigate the “award” of contracts etc., do not arise until the subject contract or
licence/permit is actually awarded or issued, as the case may be. We are obliged to advise
you that any such belief is unfounded and has no validity in law. In the case of Lawrence v.
Ministry of Construction (Works) and the A.G. (1991) 28 JI.R. 265, the Supreme Court of
Jamaica was moved by way of originating summons, at the instance of the Contractor
General, to rule on this very point. Mr. Justice Courtney Orr, in that case, held unequivocally
as follows:

“The proper interpretation of the (Contractor General) Act is one which empowers the Contractor
General to monitor the pre-contract stages of government contracts and to obtain information from
public bodijes prior to the award of such contracts (my emphasis)... The ordinary meaning of the
words of the statute in light of the context and grammar suggest no other interpretation”.

In the discharge of the mandates of the Contractor General under the Contractor General
Act and in furtherance of the expressed powers which are reserved to him by the Act, the
OCG, acting on behalf of the Contractor General, now hereby formally requires you to fully
comply with the below-mentioned requisitions by providing all of the information and
documentation which is demanded of you and to supply same in a sealed envelope, marked
‘Confidential’ and addressed to the Contractor General. The envelope must be deposited
at the reception desk of the Offices of the Contractor General, PIO] Building, 16
Oxford Road, Kingston 5, no later than 3:00 PM in the afternoon on Thursday,
August 14, 2008.

In responding to the below-mentioned requisitions or questions, you are respectfully asked

to be guided by the following:
(a) You must provide written responses to all of the requisitions or questions.

(b) Your responses must be declared and certified by you before a Justice of the Peace
to be complete, accurate and truthful. Your declaration must be in the form which is
enclosed herewith.

(c) All written responses which are provided by you must be provided in a single
document and must be numbered in the same chronological sequence as the
questions or requisitions to which they relate. For example, your response to
Requisition/Question ~ #1  must be numbered ‘1°, your answer to
Requisition/Question #2 must be numbered 2°, and so forth.
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(d) Any document which is supplied by you in support of a response must be propetly
labelled, numbered and marked to identify what it is and the requisition or question
to which it relates.

(e) Should you mislead, resist, obstruct or hinder a Contractor General in the execution
of his functions or fail to provide a complete, accurate and truthful response to any
of the requisitions or questions which are set out below, you will become liable, zner
alia, to criminal prosecution under Section 29 of the Contractor General Act.

REQUISITIONS / QUESTIONS

1. What is the extent of your knowledge of the alleged proposal(s) from SportsMax to
provide satellite services for simulcast racing from South Africa and the United
Kingdom to Caymanas Track Limited (CTL)? Please provide a comprehensive
statement to this question and provide documentary evidence, where possible, to
substantiate your assertions/responses.

2. What is the extent of your knowledge of the arrangement(s) for International Media
Content (IMC) to provide satellite services to CTL? Please provide a comprehensive
statement to this question and provide documentary evidence, where possible, to
substantiate your assertions/responses.

3. Were you instrumental and/or involved in the preparation, and/or conception of the
alleged proposal(s) which was received by CTL, from SportsMax to provide satellite
services for simulcast racing from South Africa and the United Kingdom? If yes,
please provide answers to the following questions and, where possible, provide
documentary evidence to substantiate your assertions/responses.

L State the date(s) on which you became involved in the preparation of the
alleged proposal(s).
1. What factor(s) and/or circumstances prompted the preparation of the

alleged proposal(s) to provide CTL with satellite services for simulcast
racing from South Africa and the United Kingdom?

1ii. Detail the source of information which informed the decision to prepare
the alleged proposal(s) and the date(s) on which this information was

communicated to SportsMax.

4. Please provide an Executive Summary detailing the relationship, if any, between IMC
and SportsMax. The summary should include:

L The date(s) of incorporation of both companies;

1i. A statement as to the correlation, if any, between the two companies, and
the circumstances relating to the same;
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iil.

iv.

A statement as to the core business operations of both companies;

Detail the functions and role of each company, in regard to the alleged
proposal(s) made to CTL to provide satellite services for simulcast racing
from South Africa and the United Kingdom.

Please provide documentary evidence to substantiate your assertions where possible.

5. Who, and/or what entity(s) initiated contact to provide satellite services for simulcast
racing from South Africa and the United Kingdom to CTL? Please provide answers
to the following questions and, where possible, provide documentary evidence to
substantiate your assertions/responses.

i

1.

iv.

The rationale and purpose for initiating contact in regard to the same;

The name(s) of the entity(s) and/or individual(s) and the title(s) of the
individual(s) who initiated contact, the circumstances relating to same, as
well as the date(s) on which such interactions took place;

The name(s) and ttle(s) of the CTL Official(s) who was/were

approached and/or was/were involved in discussions relating to same;
The terms and conditions of the agreement(s);

Any other particulars that are pertinent to the agreement(s) which
was/were negotiated with the CTL.

6. Did CTL approach Phumelela Gold International (PGI), in relation to purchasing
satellite signals for simulcast racing from South Africa and the United Kingdom? If
yes, please provide answers to the following questions and, where possible, provide
documentary evidence to substantiate your assertions/responses.

i

The rationale and purpose of making such an approach(s);

1. The date(s) CTL initiated contact with PGI in regard to the same;

iii. The name(s) and title(s) of the CTL Representative(s) who initiated
contact with PGI;

iv. The outcome(s) of the approach(s);

V. The name(s) of the PGI Representative(s) who was/were approached;

Vi. Any other particulars that are pertinent to any agreement(s) which
was/wete reached and/or entered into by CTL with PGI.
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7. What services have International Media Content (IMC) and SportsMax been
contracted and/or is being contracted to provide to CTL? Please provide an
Executive Summary Listing all agreement(s), if any, which were entered into between
CTL, IMC and SportsMax, and/or detail the specifics of the contract(s) with IMC
which is/are being reviewed by CTL for signing. The summary should detail:

L The rationale and purpose of each agreement(s);
il. The date(s) of initiation of each agreement(s);
1ii. The date(s) of the signing of all contractual agreement(s) listed;

iv. The name(s) of the entity(s) and/or individual(s) and the title(s) of the
individual(s) who initiated each of the listed agreement(s), the
circumstances relating to same, as well as the date(s) on which such
interactions took place;

V. The name(s) and title(s) of the CTL Official(s) and/or GOJ Official(s)
who negotiated and concluded the agreement(s) and/or who is/are
currently engaged in negotiations in regard to the agreement(s);

Vi. The name(s) and title(s) of the IMC Official(s) and SportsMax Official(s)
who negotiated and concluded the agreement(s) and/or who is/are
currently engaged in negotiations in regard to the agreement(s);

Vii. The terms and conditions of each of the agreement(s);

vili.  Any other particulars that are pertinent to the agreement(s) which
was/were entered into and/or which is/are being reviewed for signing
between the CTL, IMC and SportsMax.

Please provide documentary evidence, where possible, to substantiate your
assertions/responses.

8. Did CTL at any point directly approach IMC and/or SportsMax to supply CTL with
satellite services for simulcast racing from South Africa and the United Kingdom
and/or any other territory?

L If yes, please state when such an approach(s) was/were made, by whom
and to whom and the outcome(s).

1. If no, please state the circumstances which led CTL to approach IMC for
the provision of said services.

Please provide documentary evidence, where possible, to substantiate your
assertions/responses.
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9. In a letter to the Office of the Contractor General, dated July 17, 2008, from Mr.
Walford Brown, CEO, CTL, he stated that CTL has “...been informed by PGI, that
IMC should be paid for satellite services from June 1, 2008 onwards.” Please provide
answers to the following questions and, where possible, provide documentary
evidence to substantiate your assertions/responses.

i What, if any, is and/or was the contractual arrangement(s) in place
between CTL and PGI, for which they directed payments to be made to
IMC?

1. How was this information communicated to CTL? Where possible,

please provide copies of the related correspondence;
1ii. What was the rationale and purpose for the said arrangement(s);

iv. What was/were the date(s) on which such arrangement(s) was/wete
initiated and the date(s) the agreement(s) was concluded;

V. The name(s) of the CTL Representative(s) who negotiated the
arrangement(s) with PGI;

vi. The name(s) of the PGI Representative(s) who negotiated the
arrangement(s) with CTL;

Vi, Any other particulars that are pertinent to the agreement(s) which
was/were entered into between PGI and CTL.

10. Why was there a need to solicit the services of IMC and/or SportsMax? Please
provide documentary evidence, where possible, to substantiate your

assertions/responses.

11. Did CTL approach any other entity(s) in regard to the provision of satellite services
for simulcast racing from South Africa and the United Kingdom?

L If yes, detail:
a.  The name(s) of the entity(s) and/or individual(s) approached;

b.  The date(s) on which the entity(s) and/or individual(s)
was/were approached,;

c.  Detail the result(s) of the approach(s).

1. If no, give the rationale for the decision not to approach any other
carrier.

Please provide documentary evidence, where possible, to substantiate your
assertions/responses.
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12. Was CTL approached by any other entity(s) in regard to the provision of satellite
services for simulcast racing from South Africa and the United Kingdom? If yes,

detail:

1ii.

The name(s) of the entity(s) and/or individual(s)who made the
approach(s);

The date(s) on which the entity(s) and/or individual(s) made the
approach(s);

Detail the result(s) of the approach(s).

Please provide documentary evidence, where possible, to substantiate your
assertions/responses.

13. What are the factor(s) and/or circumstances which prompted the draft contract from
IMC to supply CTL with satellite services? Please provide documentary evidence,
where possible, to substantiate your assertions/responses.

14. State the nature of the agreement(s) between CTL and IMC for which it is reported
that payments as a rights fee of four (4%) percent of gross sales on a monthly basis
are being made, pending a formal contract. Please provide answers to the following
questions and, where possible, provide documentary evidence to substantiate your
assertions/responses.

i

The rationale and purpose of the agreement(s);

1. The date(s) of initiation of the agreement(s);

1il. The date(s) of the signing the agreement(s);

iv. The name(s) of the entity(s) and/or individual(s) and the title(s) of the
individual(s) who initiated the agreement(s), the circumstances relating to
same, as well as the date(s) on which such interactions took place;

V. The name(s) and title(s) of the CTL Official(s) and/or GOJ Official(s)
who negotiated and concluded the agreement(s);

Vi. The name(s) and title(s) of the IMC Official(s) who negotiated and
concluded the agreement(s);

Vii. The terms and conditions of the agreement(s);

vili. ~ The name(s) of the CTL Official(s) who approved payment(s) for this
interim agreement(s);

ix. Any other particulars that are pertinent to the agreement(s) which
was/were entered into between the CTL and IMC.
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15. What factors determined the rights fee of four percent (4%) which is being paid by
CTL to IMC? Please provide documentary evidence to substantiate your assertions,
where possible.

1. Was/were the fee(s) being charged in keeping with the current market
rates?

16. How did CTL go about getting proposals to provide satellite services for simulcast
racing from South Africa and the United Kingdom? Please provide documentary
evidence, where possible, to substantiate your assertions/responses.

17. Did CTL have a detailed Request For Proposal, outlining (a) the criteria for selection;
and (b) conditions of agreement, to provide satellite services for simulcast racing
from South Africa and the United Kingdom? If yes, please provide documentary
evidence, where possible, to substantiate your assertions/responses.

18. What methodology was used in the evaluation of the alleged proposal(s) which
was/were received by CTL from SportsMax and/or any other entity, for the
provision of satellite services for simulcast racing from South Africa and the United
Kingdom? Please provide documentary evidence, where possible, to substantiate
your assertions/responses.

19. In regard to the evaluation of the alleged proposal(s) which was/were received by
CTL from SportsMax and/or any other entity, for the provision of satellite services
for simulcast racing from South Africa and the United Kingdom, please provide
answers to the following questions and, where possible, provide documentary
evidence to substantiate your assertions/tesponses:

1. The criteria by which each proposal(s) was/were assessed;

1. Detail the primary conditions of agreement which the proposal(s) should
satisfy;

1ii. The source of the data which informed the criteria by which each
proposal(s) was/were measured. Please provide, where possible,
documentary evidence to support same;

1v. Detail the priority areas of concern for CTL in assessing the proposal(s);

V. The scoring system which was utilized in the evaluation of each proposal,
if any, and the score attached to each criterion used in evaluating the
proposal(s).

20. In regard to the alleged proposal(s) which was/were received by CTL from
SportsMax to provide satellite services for simulcast racing from South Africa and
the United Kingdom. Please provide answers to the following questions and, where
possible, provide documentary evidence to substantiate your assertions/responses:
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1ii.

iv.

Who and/or what entity(s) first initiated the contact which culminated in
the drafting of the alleged proposal(s) from SportsMax;

The name(s) of the SportsMax Representative(s) and the title(s) of the
individual(s) who initiated communication with CTL;

The date(s) communication in regard to the alleged proposal(s) which
was/were teceived by CTL from SportsMax to provide satellite services
for simulcast racing from South Africa and the United Kingdom was
initiated;

Detail the circumstances relating to same.

21. It has been reported that the alleged proposal(s) which was/were received by CTL
from SportsMax, was evaluated by a Sub-Committee of CTL’s Board, which was
appointed by you. Please provide answers to the following questions and, where
possible, provide documentary evidence to substantiate your assertions/responses.

L

1l

iv.

vi.

vil.

Viil.

iX.

Please provide a statement as to your belief of the veracity, or otherwise,
of the report that you appointed a Sub-Committee for the evaluation of
the alleged proposal(s);

The date(s) on which the Sub-Committee was appointed by you;

The name(s) of the individual(s) and the title(s) of the individual(s) who
was/were appointed to the Sub-Committee to evaluate the alleged
proposal(s) from SportsMax;

The rationale for selecting each member of the Sub-Committee;

The Terms of References which guided the Sub-Committee;

The circumstances relating to same, as well as the date(s) on which such
activity was/were undertaken;

Detail your role and the Terms of Reference by which you were guided
in determining the Sub-Committee for the evaluation process;

Who was/were the primary contact person(s) at SportsMax at the time
the proposal(s) was/were being reviewed?

Do you think that your selecting the members of the Sub-Committee
could be considered a ‘conflict of interest’?

22. Did CTL seek to ascertain the name(s) of the shareholders, directors, shadow
directors of IMC; and/or individual(s) with beneficial interest in IMC, prior to
engaging in negotiations for the provision of services? If yes, please provide
documentary evidence, whete possible, to substantiate your assertions/responses.
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23. Kindly provide an Executive Summary Listing detailing the following information:

L

1i.

iv.

The name(s) of the shareholders, directors, shadow directors of IMC;
The name(s) of individuals with beneficial interest in IMC;

The name(s) of the shareholders, directors, shadow directors of
SportsMax;

The name(s) of individual(s) with beneficial interest in SportsMax;

State whether you have any personal and/or professional relationship
with IMC and/or SportsMax. Include details on whether you are a
shareholder, director, shadow director and/or have beneficial interest in
IMC and SportsMax; and the date(s) in which you became a shareholder,
director, shadow director and/or gained beneficial interest.

Please provide documentary evidence, where possible, to substantiate your
assertions/responses.

24. It has been alleged that IMC is an agent for PGI, which distributes satellite signals
for simulcast racing. Please answer the following questions and, where possible,
provide documentary evidence to substantiate your assertions.

i

1ii.

iv.

Please provide a statement as to your belief of the veracity, or otherwise,
of the allegation and any documentary evidence substantiating your
reasons for the same;

State the date(s) on which IMC became agents for PGI;

State the date(s) on which IMC became agents for PGI for the provision
of satellite services for simulcast racing from South Africa and the United
Kingdom;

Detail the terms and conditions of the arrangement(s);

Detail the geographical region in which IMC is the agent for PGI, and

state whether this arrangement allows for IMC to have sole distribution
rights.

25.In regard to the alleged proposal(s) which was/were received by CTL from
SportsMax, it has been reported that you have “been careful not to compromise the
deal’s transparency or integrity” by “detaching” yourself “from the negotiations to
ensure that there is no conflict.” Please provide answers to the following questions
and, where possible, provide documentary evidence to substantiate your
assertions/responses.
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L State the date(s) on which your interest in the referenced transaction was

disclosed;
1. To whom and/or what entity was the declaration made?
1ii. State the manner in which your interest was disclosed.

26. It has been reported that Mr. Oliver McIntosh, CEO of SportsMax, in defending his
company’s right to bid to provide services, has stated that the deal is “a project we
have been working on for the last four years prior to Mr. Rousseau’s ascension to the
chairmanship of CTL...”

L Please provide a statement as to your belief of the veracity, or otherwise,
of the reported statement and any documentary evidence substantiating
your reasons for the same;

ii. Provided that the statement is true, and the proposal preceded your
becoming Chairman of CTL, was your interest and/or potential interest
in a pending GOJ contract disclosed to the Minister with Portfolio
Responsibility for CTL, and/or any other public official. If yes, please
provide the date(s) on which this was done, the manner in which this was
done, the circumstances relating to same, and any documentary evidence
to substantiate your assertions.

27. What is and/or was the role of the Advisory Committee in regard to the provision of
services for simulcast racing? Provide answers to the following questions and, where

possible, provide documentary evidence to substantiate your assertions/responses.

1. Was the Advisory Committee a separate group from the Sub-Committee
which was allegedly appointed by you? If yes, detail:

a. The name(s) and title(s) of the members of the Advisory
Committee;

b.  The Terms of Reference of the Advisory Committee;

c.  The name(s) of the individual(s) and/or entity(s) who appointed
the Advisory Committee;

d.  The date(s) on which the Advisory Committee was formed,;
e.  The rationale for forming the Advisory Committee;

f.  The circumstances relating to same, as well as the date(s) on
which such activity was undertaken;

g.  Were you a member of the Advisory Committee and what was
your role on this committee?
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28. Did you in any way (a) recommend, (b) influence and/or (c) approve the
arrangement and/or contract with IMC to provide satellite services to CTL? If yes,
please provide all relevant particulars.

29. Did any of the principals, shareholders, directors, partners, officers and/or
employees of IMC, or anyone acting on their behalf, approach you and/or any
public official, soliciting assistance in getting approval for a contract to IMC to
provide satellite services to CTL? If yes, please provide a comprehensive statement
of all relevant particulars, inclusive of the name of the relevant principals,
shareholders, directors, partners, officers and/or employees of IMC, the date(s)
assistance was/were sought, and the nature of the assistance sought.

30. Did any of the principals, shareholders, directors, partners, officers and/or
employees of SportsMax, or anyone acting on their behalf, approach you and/or any
public official, soliciting assistance in getting approval for the alleged proposal to
provide satellite services for simulcast racing from South Africa and the United
Kingdom? If yes, please provide a comprehensive statement of all relevant
particulars, inclusive of the name of the relevant principals, shareholders, directors,
partners, officers and/or employees of IMC, the date(s) assistance was/were sought,
and the nature of the assistance sought.

31. Did you and/or anyone acting on your behalf and/or any of the principals,
shareholders, directors, partners, officers and/or employees of SportsMax, or anyone
acting on their behalf, approach any public official, soliciting assistance in getting
approval for the alleged proposal to provide satellite services for simulcast racing
from South Africa and the United Kingdom? If yes, please provide a comprehensive
statement of all relevant particulars, inclusive of the name of the relevant principals,
shareholders, directors, partners, officers and/or employees of SportsMax, the
date(s) assistance was/were sought, and the nature of the assistance sought.

32. Did you and/or anyone acting on your behalf and/or any of the principals,
shareholders, directors, partners, officers and/or employees of IMC, or anyone
acting on their behalf, approach any official/officer or Employee of CTL, soliciting
assistance in getting approval for a contract to IMC to provide satellite services to
CTL? If yes, please provide a comprehensive statement of all relevant particulars,
inclusive of the name of the relevant principals, shareholders, directors, partners,
officers and/or employees of IMC, the date(s) assistance was/were sought, and the
nature of the assistance sought.

33. Have you and/or any person acting on your behalf, received, whether directly or
indirectly, any benefit(s), in cash or in kind, as a result of your involvement in and/or
association with the granting and/or approval of a contract to IMC to provide
satellite services to CTL? If yes, please provide a comprehensive statement of all
relevant particulars, inclusive of a description of the benefit(s) received. In any case
where the benefit was received by a person who was acting on your behalf, please
also provide the full name, profession and address of the person(s) and a description
of the relationship which you have had with that person(s).
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34. Have any of your relatives, friends and/or associates benefited, either directly or
indirectly, in cash or in kind, as a result of your involvement in and/or association
with the with the granting and/or approval of a contract to IMC to provide satellite
services to CTL? If yes, please provide a comprehensive statement of all relevant
particulars, inclusive of the full name, profession and address of the relative, friend
or associate and a description of the benefit(s) received.

35. Do you know of any Official/Officer or Employee of CTL, or anyone acting on
their behalf, who has received, either directly or indirectly, any benefit(s), whether in
cash or in kind, as a result of that Official’s/Officet’s or Employee’s involvement in
and/or association with the granting and/or approval of a contract to IMC to
provide satellite services to CTL? If yes, please provide a comprehensive statement
of all relevant particulars, inclusive of the name of the Public Official/Officer or
Employee, his/her job title and function, the name of the recipient(s) and a
description of the benefit(s) received.

36. Do you know of any other Public Official/Officer or Employee (former or present),
or anyone acting on his/her behalf, who has received, either directly or indirectly,
any benefit(s), whether in cash or in kind, by virtue of the grant and/or approval of a
contract to IMC to provide satellite services to CTL? If yes, please provide a
comprehensive statement of all relevant particulars, inclusive of the name of the
Public Official/Officer or Employee, his/her job title and function, the name of the
recipient(s) and a description of the benefit(s) received.

37. Are you aware of any relative, friend and/or associate of any Public Official/Officer
or Employee (former or present), who has benefited, either directly or indirectly, in
cash or in kind, as a result of the Public Official’s/Officet’s or Employee’s
involvement in and/or association with the grant and/or approval of a contract to
IMC to provide satellite services to CTL? If yes, please provide a comprehensive
statement of all relevant particulars, inclusive of the full name of the Public
Official/Officer or Employee, his/her job title and function, the full name of the
relative, friend or associate and a description of the benefit(s) received.

38. Are you aware of any arrangements which are presently subsisting for any of the
persons who are referenced in Requisitions/Questions #29 through #37 to receive
any future benefit(s) in respect of the grant and/or approval of a contract to IMC to
provide satellite services to CTL, whether same has been expressed to be in cash or
in kind? If yes, please provide a comprehensive statement of all relevant particulars,
inclusive of the name of the intended recipient(s) and the description of the
benefit(s) which is/ate to be received.

39. Are you aware of any additional information which you believe could prove useful to
this Investigation or is there any further statement in regard to the Investigation
which you are desirous of placing on record? If yes, please provide full particulars of
same.
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We would like to thank you in advance for your full and anticipated cooperation in this
endeavor.

Should you have any questions, please do not hesitate to contact me.

Yours sincerely,

Special Investigator
for and on behalf of the Contractor General

Enclosure —Form of Declaration

Form of Declaration

The Voluntary Declarations Act: Section 7: Declaraibn to be in form in
Schedule:

I, John Brown, do solemnly and sincerely declaréobgws:

1. That | am [number] years of age and | reside awe Imay true
place of abode at [address] in the parish of
2. That | have answered the questions posed andédlﬂhe

requisitions made to me in a letter from the CarttieGeneral
dated July 30, 2008, completely, accurately anithflly.

And | make this solemn declaration conscientiob&leving the same to be true, and by
virtue of the Voluntary Declarations Act.

TAKEN and ACKNOWLEDGED )
by the said JOHN BROWN at [address] )
in the parish of )
on this day of 2008 ) JOHN BROWN
in the presence of: )

JUSTICE OF THE PEACE
For the parish of:-
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