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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN THE FULL COURT

CLAIM NO. 2012 HCV 00994

COR: THE HONOURABLE MR JUSTICE CAMPBELL
THE HONOURABLE MR JUSTICE SYKES
THE HONOURABLE MISS JUSTICE STRAW

BETWEEN DANVILLE WALKER APPLICANT

AND THE CONTRACTOR GENERAL RESPONDENT

Raoul Lindo instructed by Bishop and Partners for the applicant
Mrs Jacqueline Samuels Brown QC for the respondent

April 17, 22, 2013 and November 15, 2013

APPLICATION FOR COSTS - JUDICIAL REVIEW - WHETHER COST SHOULD BE
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application were handed down on March 26, 2012 (Danville Walker v The
Contractor-General of Jamaica [2012] JMSC Civ 31). Mr Walker erroneously
appealed to the Court of Appeal despite the fact that the judgment of Fraser J informed
him that he may renew his application under rule 56.5 (1) of the Civil Procedure Rules
(CPR) ([67]). The Court of Appeal redirected him to the Supreme Court and the
renewed application was heard in the Full Court-of the Supreme Court January 11, 12
and 13, 2013 with judgment delivered on April 10, 2013 (Walker v The Contractor-
General [2013] JMFC Full 1). Mrs Samuels Brown QC, .counsel for the CG, after
judgment was delivered, applied for costs. The parties were invited to make

submissions in writing and to submit them by Wednesday, April 17, 2013. Both parties
supplied submissions in writing.

The law

[41 Both counsel referred to rule 56.15 (4) and (5) in CPR which states as follows:

(a) The court may, however, make such orders as to costs

as appear to the court to be just including a wasted costs
order.

(b) The general rule is that no order for costs may be made
against an applicant for an administrative order unless
the court considers that the applicant has acted

unreasonably in E.ms.:m the application or in the conduct
of the application.

[S1 | am not convinced that this is the correct starting point. This rule occurs in rule
56.15 which deals with costs at a full judicial review hearing. It would seem to me that
rule 56.15 (4) and (5) does not apply to the current situation because it speak to costs
in the context of a full hearing after leave has been granted and the claim has been
heard. There is nothing in Part 56 dealing with costs at the leave stage. The decision of
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proceedings in the Supreme Court shall be in the discretion
of the Court.

(2) Without prejudice to any general rule to make rules of court,
the Rules Committee of the Supreme Court may make
provision for regulating matters relating to the costs of civil
proceedings including, in particular ?mmo:.?.:@ -

(a) scales of costs to be paid —-
(i) as between party and party;

(i) the circumstances in which a person may be

ordered to pay the costs of any other person;
and

(b) the manner in" which the amount of any costs

payable to the person or to any attorney shall be
determined.

(3) Subject to the rules made under subsection (2), the Court
may determine by whom and to what extent the costs are to
be paid.

4) ...

(5) ...

[8] The second primary legislation is the Judicature (Rules of Court) Act (JRCA)
which authorises the Rules Committee to make rules regulating civil procedure in the

Supreme Court. The CPR was made pursuant to this enabling statute. Rule 2.2 (1) and
(2) of the CPR states quite clearly the following:
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applications for leave), then, in the absence of any rule to the contrary, Part 64 (costs)
applies. The general rule under Part 64 is that the unsuccessful party pays the costs of
the successful party (rule 64.6 (1)). It seems to me that Part 64 applies generally unless
there is some rule or policy that restricts, modified or excludes its operation.

[12] In respect of a substantive judicial review hearing the CPR limits the operation of
Part 64 by providing in rule 56.15 (4) and (5) that no costs may be awarded against the
applicant unless he acted unreasonably. However, rule 56.15 (4) and (5), textually and
in the specific area of Part 56 where it appears is obviously restricted to the
circumstance where there is a full hearing after leave has been granted and says
nothing about applications for _mm<.m. This means that rule 56.15 (4) and (5) does not
apply to the application for leave stage or the renewal of application for leave. If this is
correct and since applications for leave and renewal of applications for leave are
undoubtedly civil proceedings, based on rule 2.2, and they are not governed by rule
56.15, then they must be governed by the general rule established by Part 64. In other

words, in the circumstances under consideration, whatever is not governed by the
specific rule is governed by the general rule.

[13] What this means is that, it matters not what existed under previous procedural
rules and so whatever was the position regarding judicial review proceedings under
previous procedural rules that has now changed. It has changed because rule 1.1
states that these rules ‘are a new procedural code with .Sm overriding objective of
enabling the court to deal with cases justly.’ If, therefore, any limitation of the effect of
Part 64 on applications for leave or renewal of applications for leave is to be
established, then it cannot be on the basis of what previous rules said or any previous
practice unless the idea supporting the previous practice is still applicable and
compatible with the present rules. There is nothing in the present rules (Part 64) that
prima facie suggests that the full rigour of that part should not be applied to the present
circumstance. That being so, then any limitation on application has to be on the basis

that there is something special or unique about judicial review proceedings that would
justify the non-application of the full rigour of Part 64.
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the court will not, as a general rule, awards costs against the claimant (the applicant for
leave in that country is called claimant whereas in Jamaican he is called applicant and
only becomes a claimant when leave is granted and he files the claim form).

[17] Despite the reservations mxuq.mmmma about the English cases, there is great value
in observations made by Auld LJ in Mount Cook Land Ltd v Westminster City
Council [2004] 2 Costs LR 211; [2003] EWCA Civ 1346. The learned Lord Justice
made the important observation that the leave stage is not intended to become a full
scale hearing as if it were the full hearing that would take place if leave is granted. The
leave stage is intended to be a quick method of determining whether the claim should

go forward. This is still the case even if the defendant attends that hearing. Imm.
Lordship indicated at [73] that:

It follows that judges before whom contested permission
applications are listed, and in their conduct of them, should
discourage long hearings and/or the filing by both parties of
voiluminous documentary evidence for consideration at them.
In short, they should not allow the court to be sucked into
lengthy and fully argued oral hearings that transform the
process from an inquiry into arguability into that of a

rehearsal for, or effectively, an expedited and full hearing of
the substantive claim.

[18] With this in mind and given the importance of judicial review and its special place

in our democracy | am in favour of a rule that says that costs should not generally be
awarded against an unsuccessful applicant for leave in the absence of exceptional
circumstances. Of the factors to be considered when deciding whether exceptional

circumstances exist identified by Auld LJ ([76]), | would adopt proposition number five
which states:
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that the CG was forced to attend. Even if he were compelled to attend, that without
more does not necessarily mean that the CG shouid be awarded costs. The CG’s
attendance was purely voluntary; a free choice he exercised. However it cannot be
overlooked that the exercise of that choice has in fact resulted in one of the main

objectives of the CPR being met: identifying good reasons why the claim should not
proceed on the ground that it has no prospect of success.

[21] ltis true that the CG successfully opposed the grant of leave before Fraser J and
before the Full Court on the renewal application but these in and of themselves are not
exceptional circumstances. Mr Walker had the right to approach the court for leave
which he did and his application was disposed of by Fraser J. He also had the right to
renew his application before the Full Court which he did.

[22] Mrs Samuel Brown in her written submissions said that Mr Walker took an
unnecessary detour to the Court of Appeal before he renewed his application before
the Full Court. The costs incurred in the Court of Appeal cannot be addressed here

because the costs there are for that court to decide. When the matter came back to the
Supreme Court it was merely conforming to the CPR.

[23] The strongest point in favour of the CG is that the reasons of Fraser J
demonstrated that there were alternate remedies open to Mr Walker. Not only that; it
was also shown, on the facts known to Mr Walker, that seeking to quash the decision of
the CG to administer the questions and the CG'’s decision to refer the matter to the
DPP was an impossibility because by the time of the application for leave Mr Walker
had already answered the questions and the DPP had already preferred criminal
charges against Mr Walker so that in real and practical terms certiorari was not an
available remedy because there was nothing to quash. Fraser J had also indicated that
the law had developed to the point where the challenge to the legality of the CG’s

conduct could be accommodated during the criminal process. In other words Mr
Walker's application was destined for failure.
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[27] In light of all this, | am not able to accept the view that no costs should be
ordered in this case. It falls within the exceptional circumstances indicated by Auld LJ. |
accept that in Jamaica there is no pre-action protocol requiring the applicant to alert the
respondent to his claim and so giving the respondent an opportunity to convince the
applicant of his folly and so it may be said that until the hearing before Fraser J, he

would not have had an opportunity to hear the respondent's views. That is a good point
but after Fraser J's judgment no such excuse can persist.

[28] The only remaining question is for what should costs be recoverable? This has
been the most difficult aspect of the case. The arguments were essentially the same as
those advanced before Fraser J. To that extent no further effort was required other than
to see whether there were any new developments between the appearance before
Fraser J and the hearing before the Full Court. Counsel would also have had to review
her submissions before appearing in court and apply her mind to decide the most
effective manner of presenting her client's case. She would also have had to be in court
during the submissions of counsel for Mr Walker and to respond to those submissions.
These costs can be significant and if not kept in check can have a deleterious effect on
judicial review applications. But no applicant can have a right to pursue hopeless cases
thereby engaging the resources of the public authority on a pointless exercise. | think
that the balance should be that the CG can recover the costs for the time Mrs Samuels
Brown made oral submissions at the renewed hearing of this matter. The costs leading
up to the renewal of the application should be bourne by each party. Why an order in
these terms? It is my view that Mr Walker even up to the end of his submission had the
opportunity to pause and reflect on whether he should continue thereby obliging the CG
to respond. There is a strong policy of not stifling judicial review because of fear that -
huge costs orders may be made against the applicant but there is also the equally
important policy that applicants must recognise when they.have a hopeless case and
not persist in wasting public resources (court time and resources of the public body
being challenged) on undeserving cases. In this case there were written submissions
filed on behalf of the CG which demonstrated the grounds on which the application was

opposed. Most of those grounds were upheld on the renewal application. Mr Walker
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STRAW J

[30] | am in agreement with my brother Sykes J that costs on a limited basis should
be granted to the respondent in this matter. The rational for this is clearly set out in
paragraphs 20 to 28 of his judgment and | see no reason for repetition. | am, however,
not convinced as to the path that my brother took to arrive at his conclusion.

[31] | appreciate that Part 56 15(4) and (5) which speaks to costs are encapsulated
within the context of a full hearing and not the leave stage. However, the rationale for
costs in Part 56 is indicative of the jurisprudential mnnqmommz.o: of the distinct species of
civil proceedings known as judicial review. In short, judicial review is a simple avenue
for the individual with a legitimate complaint against state action to have access to the
courts. It is for this reason that the courts have always taken care to ensure that is

does not discourage parties by the threat of costs orders if they are unsuccessful in
their application.

[32] The general rule under Part 56.15 (5) is that no order should be made against an
applicant for an administrative order unless the court considers that the applicant has
acted unreasonably in making the application or in the conduct of the application. It is

my opinion that costs for the application at the leave stage can be determined with in
parameters of the above-mentioned sections.

[33] Atany rate, | agree with Sykes J that the principle of ‘exceptional circumstances’
as enunciated in Mount Cook Land v Westminster City Council [2004] 2 Costs LR
211 which have been set out in his judgment (paragraph 18) can be considered as
helpful in the determination as to what may be unreasonable conduct of an applicant.

[34] Costs are therefore granted to the respondent in relation to the oral submission
of counsel made before the Full Court at the renewal hearing of this matter.






